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The Lawyer’s Liability 
for Alleged Malpractice 


By CHARLES T. SMALLEY 


7 WHAT EXTENT is an attorney at 
law liable for negligence in the conduct 
of business entrusted to his care? Do the 
usual rules apply and is he amenable in 
the ordinary actions of tort or assumpsit 
when failure upon his part becomes apparent? 
What promises, express or implied, enter 
into the professional relationship of counsel 
and client? 


Although the books report some decisions 
through the years, they are infrequent; and 
whenever a new rescript is received from a 
court of last resort it immediately becomes 
a subject of unusual interest to the profes- 
sion. 


The Lawyer’s Unique Status 


The lawyer occupies an unique status in our 
American jurisprudence; he does not hold 
an office of public trust but he is an officer 
of the court and of the state. He owes a duty 
to the people in general as well as to his 
clients. He exercises his franchise during 
good behavior and cannot be divested of 
his various privileges except by judgment 
of the court predicated upon complaint and 
prosecution. His admission to practice fol- 
lows certification of good moral character, 
certain educational qualifications and is at- 
tained only as the result of years of study, 
application and arduous work. With privi- 
leges come responsibilities and even the 


novice soon becomes aware of the pitfalls 
of liability should he fail to meet the require- 
ments of the law in the performance of his 
duty to those who retain his services. Faith- 
ful he must be; cautious and prudent he 
should be, but he has the benefit of such 
provisions of the common and statute laws 
as may be embraced within the meaning of 
the terms “reasonable care” and “actionable 
negligence”. 


The Lawyer’s Duty 


Some courts have held counsel to be liable 
only for “gross negligence” but the weight 
of authority appears to be that an attorney 
is accountable for the lack of such skill and 
diligence as are exercised by other members 
of the profession in the locality where he 
conducts his practice. He must be familiar 
with the rules of procedure of his own courts 
and is responsible to his clients for loss by 
them sustained by reason of his ignorance in 
the premises. The Alabama Court has said, 
“If the law governing the bringing of this 
suit was well and clearly defined both in 
the text books and in our decisions; and if 
the rule had been published and had existed 
long enough to justify the belief that it was 
well known to the profession, then a dis- 
regard for such rule by an attorney at law 
renders him accountable for the losses caused 
by such negligence or want of skill; negli- 
gence, if knowing the rule he disregarded it; 
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Smalley was retained as attorney in a tort action 

involving a collision with a truck. Later his 
/ client sued, alleging malpractice and claiming 
that because suit had not been commenced on 
her behalf within the applicable one-year statu- 
tory period, she was required to settle her claim 
for a much smaller sum than she would other- 
wise have received. The Supreme Court of 
Maine affirmed the holding of the trial court 
for the defendant, Smalley (Steele v. Smalley). 
We asked Smalley to put into article form some 

of the general research done on appeal. 


I 





pitfalls want of skill if he was ignorant of the rule.” he undertakes to do; he is not answerable 
equire- Goodman v. Walker, 30 Ala. 482. for every error or mistake, but on the con- 
> of his And Indiana holds “He (the attorney) will trary will be protected if he acts in good 
Faith- be liable if his client’s interests suffer on faith, to the best of his skill and knowledge 
lent he account of his failure to understand and apply and with an ordinary degree of attention. 
of such those principles of law that are well estab- /dem. 
te laws lished and clearly defined in the elementary Wikia. nc dicted ciilis tie wade 
ning of books or which have been declared in ad- . ee ee ees ere 
: 7 : lawyers are uncommon, the physician and 
ionable judged cases that have been duly reported : ; 
: ae ; surgeon is frequently made defendant in ac- 
and published a sufficient length of time to . 5 : : ‘ 
- tions alleging negligence and malpractice. 
have become known to those who exercise 
cay ; ; ; Attorneys are usually held to the same rule 
reasonable diligence in keeping pace with aera : : 
. . > oe : of liability for want of professional skill and 
e liable the literature of the profession.” Hillgass lilice ’ ; if dvi 
a Bender, 78 Ind. 225 diligence in practice and for erroneous advice 
weight =n 7 : to those who employ them as are physicians 
- = ’ 
“pi: The law implies a promise on the part of | surgeons and others who hold themselves 
ce the attorney that he will execute the business out to the world as possessing qualifications 
a he entrusted to his professional management in their respective occupations and profes- 
familiar with a reasonable degree of care, skill and sions. [dem, Section 97. 
am dispatch, and he is liable in an action if ,.. ; ore ws 
n courts . coe ‘ There are in all probability few physicians 
loss b guilty of default in either of these duties and surgeons in our country who have failed 
om whereby his client is injured. 2 R. C. L. Sec. ee ; y : og 
rance in 95, P. 1012 or neglected to provide adequate indemnify- 
as said, _ , ing coverage against litigation founded upon 
of this There can be no doubt that for any mis- alleged malpractice and in view of the fact 
both in leasance or unreasonable neglect of anattor- the law manifests no predilections in favor 
; and if ney whereby his client suffers loss an action of the legal profession and views its mem- 
existed may be supported and damages recovered ber in the same light as his medical con- 
t it was to the amount of that loss, but it is well temporary when charged with disregard of 
1 a dis- settled that an attorney in the management professional obligations, it is strange that, 
r at law of his professional business is not bound to until last year, no standard form of coverage 
S caused extraordinary diligence, but only to use a was available among the leading insurance 
l; negli- teasonable degree of care and skill, refer- companies. Formerly when the lawyer made 
irded it; ence being had to the character of the business application for such a policy it became the 
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subject of special contract. [Some months 
ago the New Amsterdam Casualty Company 
and the United States Casualty Company 
announced that they are writing lawyer’s 
protective liability insurance. See page 469 
of the August, 1945 issue of THE INSUR- 
ANCE LAW JOURNAL.] 


What constitutes negligence sufficient to render 
an attorney responsible to his client for re- 
sulting loss becomes a question of fact; each 
case must necessarily be decided upon its 
own merits. It is well settled, however, that 
a lawyer who acts in good faith and an honest 
belief that his advice and conduct are well 
founded and in the interest of his client is 
not answerable for an error of judgment; or 
for a mistake in a point of law which has not 
been settled, and on which reasonable doubt 
may be entertained by well informed law- 
yers. He is not an insurer or guarantor of 
the soundness of his opinion or of the suc- 
cessful outcome of litigation or the validity 
of an instrument which he is employed to 
prepare. He cannot be held liable for an 
error in judgment on points of new occur- 
rence or of nice or doubtful construction. 
5 Am. Jur. pp. 334-335, Secs. 125-126. 


Title Examinations 


In the examination of recorded titles to real 
estate and the preparation of abstracts there- 
of, particularly in jurisdictions where such 
work is not guaranteed by title or abstract 
companies, the attorney is confronted with 
the rule that it is actionable negligence should 
he overlook prior liens; although he is liable 
only for negligence or misconduct in his 
work and is not a guarantor that a title 
which he certifies is perfect. 6 C. J. 699, 
Sec. 229, citing the interesting case of Byrnes 
v. Palmer, 18 App. Div. 1, 4, 45 N. Y. S. 479 
in which the Court says “But in determining 
the question of negligence on the part of an 
attorney in examining a title, it is necessary 
to bear in mind the marked difference be- 
tween proper conduct in that employment 
and in a litigation. In a litigation a lawyer 
is well warranted in taking chances. To 
some extent litigation is a game of chance. 
The conduct of a law suit involves questions 
of judgment and discretion as to which even 
the most distinguished members of the pro- 
fession may differ. They often present subtle 
and doubtful questions of law. If in such 
cases a lawyer errs on a question not ele- 
mentary or conclusively settled by authority, 


that error is one of judgment for which he 
is not liable. But passing titles, as a rule, 
is of an entirely different nature. A pur- 
chaser of real estate is entitled not only 
to a good, but to a marketable title, that 
is, a title free from reasonable doubt”. 


Trials of Trial Practice 


The general practitioner located in our cities 
of comparatively small population is said to 
handle everything from a “dog license to a 
writ of certiorari’; and in his office we find 
the typical American law suit, the trial of 
which, at the county seat, frequently embraces 
all the attractions of a Roman holiday. Repu- 
tations are not infrequently made and lost 
in these forensic battles and many a success- 
ful trial lawyer has stepped from a rural 
court room to a pathway which has led to 
national prominence. But here again, al- 
though the general public may be totally 
unaware of such provision, the law holds 
the attorney to account. 


Counsel who undertakes to perform services 
for a client in the management of litigation 
impliedly contracts to exercise due care, skill 
and knowledge of the law in the conduct 
of his client’s business; and his negligence 
in that regard is a breach of his undertaking. 
It is his duty to adopt all honorable means 
of advancing his client’s cause but he is 
under no obligation to maintain positions 
which do not accord with his own notions 
of law and justice simply because they tend 
to his client’s advantage. 6 C. J. 702, Sec. 
232, citing Garrison v. Wilcoxson, 11 Ga., 154 
in which the Court says “the true view of 
the position of counsel before the jury is 
that of aids or helps. They are officers of 
the court, amenable to its authority, subject 
to its correction, and restrained by usages 
of honor and courtesy, which, however, in 
some instances disregarded, are as ancient in 
their origin and as potent for good and as 
generally respected as any which belong to 
any class of the highest grade of civilized 
man. The duties of the advocate are among 
the most elevated functions of humanity. 
Whilst he is the representative of his client’s 
cause, yet these considerations insure an 
honorable advocacy. His business is to com- 
ment on the evidence, to sift, compare and 
collate the facts, to draw his illustrations 
from the whole circle of the science, to 
reason with the accuracy and power of the 
trained logician and to enforce his cause 
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with all the inspirations of genius and adorn 
it with all the attributes of eloquence.” 


Principal and Agent 


The well settled rules of agency apply in 
actions of a client against his attorney and 
counsel is therefore holden for the negli- 
gence, or wrongful acts of a partner or 
associate although he himself did not par- 
ticipate therein. 6 C. J. 704, Sec. 236. 


An opinion of our Maine Court in this regard 
states “an attorney charged with the collec- 
tion of a demand, having procured an attach- 
ment to be made of the debtor’s property, 
which was replevied from the possession of 
the officer making the attachment, is bound 
to act as such in the defense of the replevin 
suit and is responsible if he is guilty of neg- 
ligence in the defense. He cannot relieve 
himself from responsibility by the employment 
or substitution of other counsel.” Smallwood 
v. Norton et al., 20 Maine 83. 


Tort or Contract? 


A claim against an attorney for alleged 
negligence may be prosecuted ex delictu as 
in the ordinary tort action or ex contractu 
for breach of the contractual obligation ex- 
isting between counsel and client. 


Again decision of the Court of the writer’s 
native State is cited: “When a person offers 
his services to the public in any business, 
trade, or profession, there is an implied en- 
gagement with those who employ him that 
he will perform the business entrusted to 
him faithfully, diligently and skillfully. And 
if he fails so to do, he is answerable for 
the damages suffered by reason of such 
neglect. This engagement is limited how- 
ever by the nature of the business and often 
also by its being carried on only in a par- 
ticular place. Thus an insurance or ship 
broker resident in a certain city would not 
be expected to effect insurance or obtain 
a freight in a distant city unless such work 
proved to be his usual course of business, 
without a special undertaking to do it. So 
a notary cannot be expected to perform the 
duties of an attorney, or an attorney those 
of a notary, without special engagement, 
unless there is proof of a combination of 
these employments or a course of business 
authorizing those employing him to expect 
that he will do so. The case finds that the 


defendants were not notaries; and it does 
not appear that they had so conducted their 
business as to authorize anyone to expect 
them to act in any other character or man- 
ner than is usual for attorneys. The court 
must understand from the law and from 
the customary course of business as ex- 
hibited in cases coming before them, that 
negotiable paper is placed in the hands of 
a notary or special agent to have the neces- 
sary presentment made and notices given. 
Cases may and do occur where an attorney 
also acts as notary the defendants 

. could no more be expected without any 
agreement to do so, to perform duties out of 
court in a distant place . . . than a broker 
or tradesman having an established place of 
business could be. The note having been left 
with them before it became payable an infer- 
ence is drawn that they must have known 
that it was the desire and expectation of the 
holders, that the liabilities of all parties to it 
should be preserved. There may however be 
notes esteemed by the holders to be so well 
secured by the names of the makers, that 
they would not desire to incur the expense 
of a special messenger . And others 
where the remedy against the indorser is 
known to be of little or no importance. As 
no intimation was given . . . that the maker 
was not able to pay or that the indorser 
was of ability or that anything more was 
desired or expected than the usual course 
of suing out a writ and making effort to 
secure the debt in case of neglect to pay at 
maturity, the defendants were not bound to 
believe that any unusual expense was to be 
incurred or that any unusual course for an 
attorney was to be pursued. Without proof 
that it was within the usual course of busi- 
ness at that place . . . the defendants can- 
not be regarded as having undertaken to make 
such a presentment at a place thirty miles 
distant from their place of business. Plain- 
tiff’s nonsuit.” Odlin v. Stetson et al., 17 
Maine 244. 


Procedure 


A party having decided to proceed against 
an attorney, either in form of assumpsit or 
for negligence must, as in other cases, set 
forth and prove his cause of action by facts 
sufficient in themselves. As the attorney’s 
duty is only to his client, the plaintiff must 
show the professional relationship existing 
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between the attorney and himself. It has 
been held that if the attorney donates his 
services he is nevertheless liable and a com- 
plaint will be sufficient which sets forth a 
retainer without averring tender or payment 
of counsel fees. The burden is upon the 
plaintiff to show, by a fair preponderance of 
the evidence, as in other cases, that he has 
suffered by reason of dereliction of duty 
upon the part of defendant; all the usual 
presumptions may be claimed by the defense 
as negligence is never to be assumed but 
must be alleged and proven. Furthermore, 
there must be averment of damage or re- 
sulting injury. 


Whether an attorney has been negligent or 
has displayed ignorance in the performance 
of his professional duty so as to render him 
liable to his client for damage resulting 
therefrom is sometimes to be ascertained 
from the testimony of those conversant with 
and skilled in the same kind of business but 
it has been held that an attorney cannot 
escape the consequences of his negligence 
by showing he consulted distinguished coun- 
sel as to the course to pursue and that in 
the opinion of witness that adopted was the 
best the defendant could be expected to elect 
in behalf of his client. 2 R. C. L. 1025, Sec- 
tion 107. 


The professional defendant has at disposal 
usual answers, pleas, demurrers and other 
technical devices in order to evolve an issue. 
In some common law jurisdictions general 
denial may be pleaded in all cases and under 
a brief statement the defendant may set forth 
any special matter of defense. In the event 
the suit involves question of law only, in- 
dicated procedure suggests a demurrer upon 
the part of plaintiff to such special averment 
of defendant. Exceptions to a ruling at nist 
prius, or an agreed statement may be em- 
ployed as the vehicle to transfer the point 
in question to the appellate court. 


Limitations 


The statute of limitations is also available 
to counsel in an action against him brought 
by his client for negligence, disobedience of 
instructions or failure to pay over money 
collected by him, which will accordingly 
bar an action by client to recover the money, 
not filed within the statutory period. 5 Am. 
Jur. 341, Section 137. 


Summary Discipline 

It is common learning that members of 
the Bar may be subjected to summary dis- 
cipline of the court for any serious failure 
of duty and the court may compel honorable 
conduct on the part of its attorneys to the 
end that they deal honestly with their clients 
and may enforce obedience by fine, imprison- 
ment or even disbarment. This power is 
based upon the relationship of the attorney 
to the court and the authority which it has 
over its officers to prevent them from, or 
punish them for, committing acts of dis- 
honesty or impropriety calculated to bring 
contempt upon the administration of justice, 
5 Am. Jur. 344, Section 143; citing Anderson 
v. Bosworth, 15 R. I. 443. 


The Measure of Damages 


The measure of damages in an action against 
an attorney for negligence is the amount 
of loss actually sustained as a proximate 
result of such negligence. 6 C. J. 711, Sec. 
263, citing Read v. Patterson, 11 Lea (Tenn.) 
430: “Where the charge is that after obtain- 
ing judgment the attorney failed to take 
steps to collect until after defendant had 
become insolvent and the proof shows that 
after the attorney had been discharged for his 
neglect the debt might have been collected if 
client had acted with reasonable diligence, the 
attorney is liable for only nominal damages, the 
proximate cause of the loss being the client's 
negligence. And an attorney who by his 
negligence causes his client to lose his cause 
of action is liable for the actual as well as 
for the exemplary damages he might reason- 
ably have recovered in an action thereon. 
Idem, citing Patterson v. Frazer, 79 S. W. 
1077: “It is known that judgments for dam- 
ages, actual and exemplary, are recovered 
and collected for slander and it will not do 
to say that attorneys at law are not liable 
to their clients for negligence in managing 
such cases, because of the difficulty a jury 
may have in arriving at the damages occa- 
sioned by such negligence, for this would 
absolve them from all liability in such cases 

that the cases in which damages have 
been recovered against attorneys for negli- 
gently failing to prosecute suits of their clients 
are generally where the cause of action was 
a liquidated demand, does not limit the right 
of client’s recovery of damages on account 
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of the attorney’s negligence to such cases. 
The law cannot, when holding all others 
liable for damages proximately caused by 
their negligence, justly exempt attorneys 
from the operation of the rule by which it 
measures the damages consequent on the 
wrongs of others.” 


Where a client has suffered no special dam- 
ages, he is entitled in most jurisdictions at 
least to nominal damages. 6 C. J., supra. 
But the Missouri court has said “It is not 
sufficient for plaintiff to show a mere 
nominal damage. The petition must show 
that the plaintiff has suffered substantial 
damage. National Hollow Breakbeam Com- 
pany v. Blackwell, 220 Missouri 203. 


Exemplary Damages 


Exemplary damages may be allowed in a 
proper case and proof of natural damage is 
unnecessary. Idem, citing Hill v. Mont- 
gomery, 84 Ill. A. 300, which so held where 
an attorney falsely gave a client informa- 
tion that led her to contract a second mar- 
riage and rendered her liable to indictment 
and prosecution for bigamy. 


In a suit against an attorney for negligently 
failing to give necessary preliminary notices 
in order to perfect his client’s claim against 
an original defendant, interesting problems 
arise concerning the introduction, in a sub- 
sequent suit against counsel, of evidence, 
which would have been readily admissible 
in the original cause. 


In a case arising under the Massachusetts 
Employer’s Liability Act such notice was 
not given and a jury, under special instruc- 
tions found plaintiff would have been en- 
titled to recover in suit against an employing 
company had this condition precedent been 
complied with. The court said, inter alia, 
“the jury could find that defendant was 
seasonably retained to effect a settlement or 
bring an action for personal injuries against 
the plaintiff's employer . . . but neglected 
to give the notice required and that 
because of this omission, which they could 
also say was due to the negligence of coun- 
sel, a verdict was ordered for defendant in 
the trial of the case. But if independently of 
the fatal defect the plaintiff had no case on 
the merits, he has not suffered any loss except 
the expense he may have sustained in pre- 


paring for the trial; a question which has 
become merely incidental. The question 
whether he had a case entitling him to go to 
the jury upon proof of compliance with the 
precedent condition imposed by the statute 
and whether he would probably have recovered 
a verdict was properly stated by the judge in 
his instructions. It was therefore ruled cor- 
rectly that whether plaintiff could have 
maintained the action was the question to be 
determined and much evidence was introduced 
on this issue.” Testimony concerning the 
nature of the accident itself then followed 
and the court ruled the due care of plaintiff, 
a minor and that of a superintendent at the 
time of the accident, were properly for the 
jury. Certain customs in the particular 
place of business relating to warnings by 
employees when machinery was to. be 
started were held not to modify the au- 
thority vested in the representative of the 
employer it being plaintiff’s duty to obey 
orders of his superior. A study of the 
opinion indicates the suit against the former 
attorney was conducted, so far as admissible 
evidence was concerned, along practically 
the same lines as in original prosecution 
against an employer. McLellan v. Fuller, 
226 Mass. 374. 


Interest 


And upon the question of damages, in addi- 
tion to the amount which might have been 
recovered in the original action, the court 
instructed the jury they might compute in- 
terest from a date (agreed upon) to time of 
verdict and significantly added “the present 
action is not for personal injuries . . . but 
for loss of money damages which plaintiff 
would have obtained and had the use of if 
defendant had not been negligent. The ad- 
dition of interest only made the plaintiff 
whole for the delay and was properly al- 
lowed.” Idem, citing Peabody v. Railroad, 
187 Mass. 489. 


An Attorney’s Authority 


Ordinarily counsel is invested with full au- 
thority to manage and conduct a suit at law 
according to his best judgment but there 
are exceptions to the rule and we go to 
California for a splendid summary of the 
law in that behalf. The court of that state 
holds it to be the duty of an attorney to 
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follow the instructions of his client in con- 
ducting a suit, when specially instructed, 
except as to matters of detail and he is liable 
for loss resulting from failure to obey same 
with reasonable promptness and care. 


The case in point was against an attorney 
for damages for neglect in the collection of 
a note and mortgage. Plaintiff employed 
the defendant in June 1907 for the purpose 
of reducing to judgment mortgage indebt- 
edness then past due; suit was filed in Oc- 
tober 1907; in April 1908 the plaintiff 
instructed counsel to “push the case and get 
judgment as soon as possible”; in May 1909 
counsel advised his client to pursue a plan 
of delay but instead of approving same the 
plaintiff again wrote the defendant urging 
him to “leave no stone unturned to get an 
early decision”; in June 1909 the defendant 
in the original foreclosure proceeding de- 
murred to an amended complaint; this de- 
murrer was never presented to the court 
and in January 1910 the attorney wrote his 
client he would try to have counsel for de- 


lant, to be determined by the trial court 
from the evidence on that subject. Lally v, 
Kuster, 177 Cal. 783. 


Conclusion 


And so it appears to be the law in all juris- 
dictions that an attorney, as the physician 
and surgeon, is liable in a proper action for 
all damage resulting to a client for his negli- 
gence within the purview of his employ- 
ment; that he is required to be reasonably 
conversant with the well-known rules of 
law and of practice and procedure and the 
provisions of the statutes in his own state. 
He is not holden for errors in judgment nor 
in cases where well informed attorneys en- 
tertain different views concerning a propo- 
sition of law which has not been settled. 
He is not a guarantor of the soundness of 
his opinions but is liable for the lack of such 
skill and diligence as are exercised by 
members of the profession in his locale. He 
may be sued in tort for negligence or in 
assumpsit for breach of the implied contract 
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fendant file an answer in the foreclosure ¢xiSting between counsel and client and of go 
case; nothing further was done for more Under some circumstances may be impleaded respc 
than two years when the foreclosure pro- © all intents and purposes as if he were an by st 
ceeding was dismissed for want of prosecu- Otiginal defendant and even required to re- Dout 
tion. The court held the damage to the spond in exemplary damages in isolated in- gence 
client caused by the dismissal of her suit to Stances. than 
foreclose the mortgage for want of prosecu- With the increasing importance of the sub- curre 
tion which was due to the negligent delay ject, as indicated in recent decisions, it may relati 
of the attorney, is the loss caused by the be predicted with a reasonable degree of inter 
dismissal which would be the amount that accuracy, that insurance coverage, not un- The 
could have been recovered in foreclosure like that now sold to the medical profes- and 1 
proceedings, less the actual value, if any, of | sion, will soon be in general use by the unde: 
the barred note and mortgage to the appel- attorney and counsellor at law. the s: 
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The Life of Reilly that 
Those who complain that court does not keep as often or as long as it should there 
and that judges no longer work at their trade, should ponder these words of Sir facili 
John Fortescue in his opus De Laudibus Legum Angliae, circa 1450, on the work- are Ir 
ing habits of the maedival justices: “You are to know further, that the judges doubt 
of England do not sit in the King’s Courts above three hours in the day, that is gener 
from eight in the morning till eleven. The courts are not open in the afternoon. public 
The suitors of the court betake themselves to the parvis (an enclosed space before of th 
a church often surrounded by a balustrade or with collonnades) and other places is fire: 
to advise with the sergeants at law and other of their counsel, about their affairs. mate 


The judges when they have taken their refreshments spend the rest of the day in when 
the study of the laws, reading the Holy Scriptures and other innocent amuse- 
ments at their pleasure. It seems rather a life of contemplation than of action.” 
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The 
Warehouseman 
as Insurer 


by WILLIAM HAROLD COX - - - 


A member of the Board of Bar Admissions 
of Mississippi from 1932 to 1936 and presi- 
dent of the Hinds County Bar Association 
in 1944 and 1945, Mr. Cox is at present 
counsel for the city of Jackson. 


PUBLIC WAREHOUSEMAN is not 

ordinarily an insurer of the safe return 
of goods entrusted to his care. He is, indeed, 
responsible for any loss or damage sustained 
by such goods as a result of his negligence. 
Doubtless such responsibility for his negli- 
gence may not be contracted away, otherwise 
than by a legal release after the loss is in- 
curred. There are many incidents of this 
relationship of bailment that give rise to 
interesting and perplexing legal questions. 
The warehouseman may enlarge his duties 
and responsibilities to his customer by his 
undertakings. He may actually guarantee 
the safe return of goods entrusted to his care 
and thereby become in effect an insurer of 
their safety by such special contract.” 


Advertising Warehouse as Fireproof 


Some warehouses advertise to the public 
that their warehouses are “fireproof”, and 
thereby create the impression that their 
facilities will not burn and that its contents 
are in no danger of catching on fire. That is 
doubtless the common understanding and 
general impression of that term which the 
public entertains. The accepted legal version 
of the term “fireproof” is that the building 
is fireproof if it is constructed of fire-resistant 
materials which will not easily ignite.” So, 
when a building said to be fireproof burns, 





1 Footnotes appear on page 202. 
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that is not conclusive proof that it was not 
in fact as represented. 


A warehouseman who so advertises is usually 
held to a higher degree of accountability for 
loss where it may be ascribed to any lack of 
care on his part for the safety of others’ 
goods. If a fire originates among the con- 
tents of one compartment of such warehouse 
and spreads to the contents in another com- 
partment through an opening in a fire wall 
where no fire door is provided, the ware- 
houseman is liable for such loss.* 


Contract of Warehouseman to Insure 


Though a warehouseman usually is not an 
insurer of goods left with him, he may so 
obligate himself as to accomplish substan- 
tially the same result.* Most warehousemen, 
as an accommodation to the customer, will 
agree to procure fire insurance on the goods 
and have the policy and statement for the 
premium sent to the customer for payment. 
The customer deposits his goods with the 
warehouseman in reliance upon this prof- 
fered service and departs with the absolute 
assurance that his goods are safe and that he 
is protected from loss thereof. The insur- 
ance is not immediately procured and the 
customer does not procure the insurance 
because he is relying upon the warehouseman 
to get the coverage and does not want to 
have two policies of insurance on his prop- 
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erty. It is of no legal consequence under 
the circumstances that this service is abso- 
lutely gratuitous in so far as the warehouse- 
man is concerned. 


The deposit of the goods with him is suffi- 
cient consideration under the circumstances 
to support the contract. A contract by 
promissory estoppel is created and the ware- 
houseman must respond in damage for any 
breach of it.’ 


“Reasonable Time” for Procuring 
Insurance 


The customer does not get the insurance 
policy and is not called on to pay any insur- 
ance premium on such insurance. The ware- 
houseman assumes that under the circum- 
stances, the customer, as a reasonable man, 
must realize that he has no insurance and 
that he will make his own arrangements 
therefor direct. The warehouseman’s agree- 
ment to procure such insurance is breached 
if he does not do so within a reasonable 
time. If the customer does not know that 
the warehouseman has not procured the in- 
surance, or that he did not intend to do so, 
he may rely upon such assurance of cover- 
age. In Danko v. Lewy, (CCA-5) 149 F. (2d) 
66, the court held the warehouseman liable 
for a fire loss which happened approximately 
ninety days after such agreement to procure 
such insurance and where such coverage was 
not had at the time of the fire. The customer 
must always do that which he has an oppor- 
tunity to do to prevent loss to himself or to 
minimize his loss after damage. 


If the customer did not know until after 
the fire that his goods were not insured as 
agreed, then liability would turn on the 
factual question as to whether or not the 
customer, as a reasonable man, had the right 
to so rely upon the warehouseman to get his 
insurance over such period of time under 
the circumstances. Would not a customer 
whom the warehouseman told that he would 
get fire insurance for him in a given amount 
on the next day be put on notice in three 
months that he had no insurance, if the 


policy were not sent to him with a statement 
for the premium thereon within that time? 
What would be a reasonable time to await 
fulfillment of such agreement would always 
depend on the surrounding circumstances 
and must be decided by a jury or other fact- 
finding body. 


Effect of Terms of Receipt 


Warehousemen usually undertake to limit 
their liability on each transaction by finely 
printed terms appearing either on the face 
or back of the receipt or list given the cus- 
tomer. Most non-negotiable receipts are 
primarily designed for use in copying on to 
them the list of the customer’s goods stored 
with the warehouseman. The name of the 
warehouseman and his advertisement usually 
appear in bold box-car type, followed by one 
or more paragraphs of pin-point type stating 
that the warehouseman does not agree to 
insure the customer’s goods and only agrees 
to keep the goods for the agreed charges, 
and that, in the event of a loss for any rea- 
son, the liability should not exceed fifty dol- 
lars’ regardless of the value of the goods 
destroyed. It is not enough, to protect the 
warehouseman from greater liability, that 
his list or receipt given the customer contain 
such provision in fine print thereon. There 
must be a meeting of the minds of the parties 
in every contract. It is the duty of the ware- 
houseman under the circumstances to call to 
the attention of his customer such provisions 
in his unilateral receipt or list. Such terms, 
when called to the customer’s attention, 
would doubtless result in some loss of busi- 
ness. The public has a right to rely on the 
warehouseman for fair play and if he would 
claim the benefit of any provision of his 
unilateral receipt, he must first show that 
such provision was called to the customer’s 
attention at the time. Otherwise, the courts 
uniformly hold that the customer is not 
bound thereby.’ The customer may rely on 
the instrument for what it purports to be— 
a mere receipt for his goods and nothing 
more, unless its terms on which the ware- 
houseman would rely are called to his at- 
tention.” 


FOOTNOTES 


*6C. J. Section 43, p. 1111. 

*Words & Phrases, Perm. Ed., Vol. 17, pp. 
53-54. Cf. Danko v. Lewy, 149 F. (2d) 66, 
68 [5 CCH Fire and Casualty Cases 509]. 


*Danko v. Lewy, supra; Jordan v. Federal 
Compress, 126 So. (Miss.) 31. 

*A contract of a warehouseman to insure 
is not a contract of insurance and may not 
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cement be so dealt with in a suit. Action is for O’Brien, 97 A. L. R. 693, 700; 15 Am. Jur. 
time? damage for breach of contract. Citizens 427-8. The rule is one of reason. If the in- 
await Bank v. Frazier, 127 So. (Miss.) 716. jured party was unable to act, he was not 
lways ‘Danko v. Lewy, supra; A. L. I. Rest. Con- obliged to do so. North American Ins. Co. 
lances tracts, Sec. 90; Lusk-Harbison-Jones v. Uni- %: Henderson, 177 So. (Miss.) 528. 
* fact- versal Credit Co., 145 So. (Miss.) 623; 1 ‘Limitation of liability by receipt. 67 C. J. 
Williston on Contracts, rev._ed., Sections Sec. 97, p. 503. 
139, 140; 19 Am. Jur. 657-60; Fried v. Fisher, *13 C. J. Sec. 77, p. 278; 13 C. J. Sec. 76, 
196 Atl. (Pa.) 39 and —_. = 115 A. L. R. pp. 277-8; Van Noys Interstate Co. v. Tucker, 
152-162; 8 C. J. S., Section 23, pp. 256-7. 87 So. (Miss.) 643; Danko v. Lewy, supra. 
limit | ‘The injured party must act when he has ° The terms of an oral storage contract pre- 
finely | knowledge of the breach. Stoomvart v. Lind, ceding the delivery of the receipt with un- 
> face | (CCA-2) 170 F. 918; otherwise, the prom- disclosed terms may be shown without 
ecus- | isor cannot be heard to say that injury violence to the parol evidence rule. 22 
| party should have procured his own insur-_ C. J. Sec. 1139; Danko v. Lewy, supra. 
S are | ance. 17 C. J. Sec. 99, p. 774; DeCarli v. 
on to 
stored 
of the 
sually 
y one PHOTOGRAPHS IN LAWYER’S POSSESSION NOT PRIVILEGED 
tating a ‘ , in ala has ll ; ‘ 
ee to In a novel decision, of first impression, the U. S. District Court at Philadelphia, 
grees has held that photographs in the possession of the defendant’s lawyer, of a winch 
arges, device that caused injuries to the plaintiff, are not privileged and their production 
y rea- may be ordered. The photographs demanded by the plaintiff were taken under 
y dol- the direction of a lawyer representing the defendant in another case, that arose 
a out of the same accident, as did the instant case. The Court said that there was 
eo no substantial difference between the statement of a witness taken by a lawyer 
etal and a photograph taken by a lawyer. Though of the opinion that the question 
There was not free from doubt, the Court said: “I am not ruling generally that photo- 
arties graphs taken by a lawyer, or under his direction and supervision, are never subject 
ware- | to the privilege. I think they quite well may be in some cases. But it seems to 
callto | me that in this case it is almost as though the winch itself had been removed 
isions from the ship and placed in the lawyer’s office, if such a thing were possible, and 
erms, | there is very little of legal talent that goes into the supervision and direction of 
— the taking of these photographs, and therefore I will make the order.” 
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Id 
his NO ACCIDENT 
that An Iowa district court judge has ruled that a motorist slain by a hitchhiker is not 
mers covered by his accident insurance policy, issued to the deceased about 60 days 
ean before his death. Suit was begun by Mrs. Radtke of Des Moines, to recover from 
ly on Great Northern Life Insurance Company of Milwaukee to recover for the death 
see of her husband who died after he was hit over the head, and then shot by a 17- 
thing year-old youth whom he had picked up and given a ride. 
ware- 
is at- 
IN THE SOUP 
Never take a nap while the soup or vegetables are cooking or when the liquid is 
devel being heated on a gas stove. You may never wake up. Last year ten men and 
one woman among Metropolitan Life industrial policyholders died from gas 
nsure poisoning in this way. The liquid on the stove boiled over and extinguished the 
y not flame leaving the gas to escape and poison the sleepers. 
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Common Carriers in the Air 


by KENNETH R. THOMPSON 


Visioning an increasingly keen competition between air and railroad transporta- 
tion, Mr. Thompson, in his second article in his series, “Common Carriers in the 
Air”, discusses the ramifications of the air-carrier passenger relationship. The 
first article of the series appeared in the November, 1945 issue of the Journal. 


TS FUTURE PROMISES a tremen- 
dous increase in air transportation after 
the war and the competition with railroads 
will become increasingly keen,” said Dis- 
trict Judge Inch in Kibler v. Transcontinental 
& Western Air Inc., May 9, 1945, 1945 USAvR 
180, 183, in holding that the rule that a 
railroad is a resident of and may be sued 
in any place where it operates or has a 
place of business, should be extended to air 
lines. The defendant had its principal office 
in the Southern District but it operated out 
of LaGuardia Field in the Eastern District 
where it was sued. The venue (connoting 
locality, the place where the suit should be 
heard) of the action was governed by Sec. 51 
of the Judicial Code (28 U. S. C. Sec. 112) 
which provides “where the jurisdiction is 
founded only on the fact that the action 
is between citizens of different states, suit 
shall be brought only in the district of the 
residence of either the plaintiff or the de- 
fendant”. The court considered that the 
air line functioned in practically the same 
way as a railroad common carrier does and 
that the place where it performs its functions 
is its residence. The air line and the rail- 
road are both common carriers of freight 
and passengers; both operate conveyances 
from terminal points along prescribed routes 
on regular schedules; both are vested with 
a public interest and subject to government 
control, the railroad by the Interstate Com- 
merce Commission and the airlines by the 
Civil Aeronautics Board. They arrive and 
depart on fixed daily and hourly schedules. 


Aircraft Liability Policy—“Alighting” 
Coverage 


An Aircraft Liability Policy usually covers 
an insured against loss or liability imposed 
by law upon the insured for damages in- 
cluding care and loss of service, because 
of bodily injury including death at any time 
resulting therefrom sustained by any pas- 
senger caused by accident and arising out 
of the ownership, maintenance or use of 
the aircraft. The term “passenger” is usually 
held to mean any person in, on or boarding 
the aircraft for the purpose of riding therein 
or alighting from the aircraft following a 
flight or attempted flight therein, excluding, 
however, a pilot or member of the crew. 


After Alighting—“ Greatest Amount of 
Care” Rule 


A pilot of a plane is bound to exercise “the 
highest degree of care consistent with the 
operation of the plane” and after a plane has 
landed, he is under a duty to take steps 
so as to prevent a passenger coming in con- 
tact with the plane’s propeller. (Hamilton v. 
O’Toole, 1930 USAvR 133.) In the Hamilton 
case the court, however, gave judgment for 
the defendant because it found the plaintiff 
guilty of contributory negligence, when she 
stepped from the plane and walked forward 
into the revolving propeller. 


In Hough v. Curtiss Flying Service, Inc., 
1929 USAvR 99, the court reached the same 
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conclusion where deceased walked in the 
plane’s revolving propeller immediately upon 
leaving the plane and on direct way to the 
hangar. The plaintiff contended that de- 
fendant failed to provide a safe and proper 
means of egress; negligently allowed the 
engine and propeller to run, and failed to 
provide suitable guards; but the court held 
that the plaintiff’s intestate contributed to 
his death. 


We compare the above cases with the suit 
of Curtiss-Wright Inc. v. Williamson et al., 
1931 USAvR 119; affirmed in 1932 USAvR 
133, where it was held that the plaintiff was 
not guilty of contributory negligence and 
where the jury’s award of $25,000 was held 
not excessive. In this case Williamson 
was a passenger on defendant’s plane that 
landed at the flying field near Dallas. The 
propeller of the plane was idling. Passen- 
gers in alighting and in order to enter the 
hangar had to pass around the rear or front 
of the plane. Williamson was anxious to 
reach a rest room. He left the plane hur- 
riedly, stooped down and went under the 
strut of the plane and was struck by the 
propeller and died from the injuries received. 
The defense contended that he failed to 
keep a proper lookout for his own safety 
and left the plane in such haste that he 
could not be warned of the danger of com- 
ing in contact with the propeller of the plane. 
The court said: “If the passengers had been 
held until the propeller stopped, approxi- 
mately two minutes’ time would have been 
consumed. Appellant’s employees failed to 
warn Williamson of the danger of coming 
in contact with the propeller. The 
propeller, even when idling is going so fast 
it is hardly visible. Under the cir- 
cumstances, it is wholly inadmissible to say 
the deceased was guilty of negligence as 
a matter of law.” There was also evidence 
in the record to the effect that a rope was 
sometimes used (but not in this case) to 
prevent anyone from coming in contact with 
a plane’s propeller. The court held (p. 135): 
“The deceased was a passenger upon the 
appellant’s plane and the latter owed Wil- 
liamson the exercise of that high degree of 
care for his safety, which under the settled 
rules of law, apply under such circum- 
Stances. It was appellant’s duty to furnish 
Williamson a safe place to alight and a safe 


egress from its plane to the hangar where 
he desired to go.” 


In Berg v. Seitz 1931 USAvR 111, the ques- 
tion was also raised as to whether the plain- 
tiff was guilty of contributory negligence 
when he was struck by the plane’s pro- 
peller after alighting. The jury found in his 
favor and the court considered that under 
the circumstances of the case it would not 
be justified in holding that, as a matter of 
law, the plaintiff was guilty of contributory 
negligence, The court instructed the jury, 
as follows: “It was the duty of the defend- 
ant, as an airplane carrier of passengers for 
hire, to use the highest degree of care and 
caution, consistent with the practical opera- 
tion of the airplane in question, to provide 
for the safety and security of passengers 
while being transported and while alighting 
from said airplane...” (See also: Foot, et al. 
v. Northwest Airways, Inc. 1931 USAvR 66, 
68 where the court said the rule was: “highest 
degree of care for the safety of the passen- 
gers...” and “highest degree of care con- 
sistent with the practical operation of the 
agency which is used for the safety of those 
who may be passengers . . .” and compare: 
2 Air Law Review p. 402, where the author 
suggests that the “better view and the modern 
tendency repudiates the distinction some- 
times made between three degrees of negli- 
gence (slight, ordinary and gross) and holds 
there is only one degree of negligence. 
That the hazards of air travel are at present 
greater than those of the more usual means 
of transportation seems to be conceded. 
Therefore, as compared to the railroad or 
bus, for example, the amount of supervision, 
skill and foresight necessary to constitute 
due care under the circumstances is greater 
in the case of the carrier by air, irrespective 
of whether the carrier is a public or private 
one. Unfortunately the courts often say 
‘highest degree of care’ when the more tech- 
nically correct charge would be ‘greatest 
amount of care’. The amount varies with 
the circumstances, the degree being the 
same in all cases. The modern view 
is that there is only one duty of care im- 
posed by law and that is a duty to act as 
an ordinary prudent man would act under the 
same circumstances. Different circumstances 
require more or less care and supervision to 
satisfy the due-care requirement. . . .”) 
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Carriage of Passengers—Rule to Take 
Proper Precautions 


In September, 1939, two men Davidson and 
Cote hired an airplane with pilot for the 
Quebec Airways, Ltd. to carry them from 
Montreal to Labrador where they intended 
to inspect timber. Nothing was heard from 
them after they departed. In March, 1940, 
the plane was found about 140 miles from 
where it should have landed and all three 
were found dead in a shack on an island in 
a lake, their deaths, resulting either from 
starvation or cold, probably a combination 
of both. The pilot, Fecteau, kept an Official 
Log Book. The last entry made in it was 
under date of September 14, 1939 but the 
entries did not give the slighest assistance 
in the way of explanation of the pilot’s 
failure to fly a proper course. The Pilot 
also made entries in what was called the 
“Pilot’s Log Book”. 


The court held in respect of these writings 
of the Pilot, as follows: “I do not suggest 
that what Fecteau wrote down was a dying 
declaration, within the meaning of the Crimi- 
nal law, but I do hold, that it was a state- 
ment or declaration made by a man who 
believed, he was dying, and who was the 
agent and representative of the defendant, 
and I am of opinion, that his statements, 
being more or less a continuation of his 
duty as pilot to make a report of the progress 
of his trip, are admissible as evidence against 
his principal, and are clearly admissible 
under the general rule, being a part of the 
res gestae.” 


The court quoted from Taylor’s Law of 
Evidence, 11th Ed., par. 401, et seq., as fol- 
lows: “Perhaps the “best general idea of 
what is meant by res gestae is, that this ex- 
pression includes everything that may be 
fairly considered an incident of the event 
under consideration.” 


The court in citing from Taylor, on Evi- 
dence compared the entries of the Pilot to 
those of a captain. Taylor (p. 251) says: 
“The captain of a ship may make admission 
against the owners either in the Official Log 
or Ship’s Log in protest, or perhaps in let- 
ters or conversations with third parties.” 


Writings that were found showed that the 
radio was defective, that the gauge on the 
gas tank did not function properly and 
“fooled” the pilot completely. 


The contentions of the plaintiffs were in 
effect: that the defendant failed to take rea- 
sonable precautions to secure the safety of 
its passengers; that the parties had bar- 
gained to have a certain well-known pilot, 
but in place of him the defendant put in 
charge of the plane an incompetent pilot, 
who was without experience in navigating 
an aircraft in the territory where he was 
going; the plane was not equipped with 
proper maps and charts; the aircraft was 
provided with an inadequate and defective 
radio and the defendant failed to send a 
navigator or mechanic, or a person experi- 
enced in radio transmission; the plane did 
not carry sufficient food; and that adequate 
measures were not taken to locate the plane 
when it was known to be lost. 


One of the principal defenses of the Airways 
was that the passengers had signed tickets 
wherein it was provided that they took all 
risks of every kind, no matter how caused 
while travelling on the plane and they re- 
leased the Airways from all causes of action 
or claims they or their administrators might 
have against the Airways on account of any 
loss or damage or injury to them suffered 
in connection with or as a consequence of the 
journey. 


The defendant also contended that the acci- 
dent which caused their deaths occurred 
within the limits of the territory of New- 
foundland, and that under the laws of New- 
foundland the plaintiffs were debarred by 
the stipulations in the ticket from recovering 
by action any damages from the defendant. 


The Contract 


The court found that the contract was for 
de Blicquy or Forrester to pilot the plane, 
who were considered competent pilots, but 
instead the defendant provided the pilot 
Fecteau. The selected plane was the prop- 
erty of the defendant and known as “Dragon 
Rapide C F BND”. It had been constructed 
in Toronto and had never been flown before. 
Part of the contract was that a portable 
radio should be carried on the plane so that 
the parties could communicate with a radio 
station in case of an emergency. A “ration 
box” providing food for 2 or 3 days was 
carried, 
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The Voyage and Ticket 


The General Manager of the Company, de 
Blicquy, piloted the plane to Baie Comeau, 
where, for personal reasons, he left the plane. 
Forrester was not available. He had been 
sent to Alberta. Davidson was told that 
Fecteau was the only pilot available, and 
it was either take him or no trip. The plane 
left Baie Comeau, stopped at Shelter Bay 
and continued to Moisie where it took on 
gasoline sufficient to fly to Northwest River, 
Labrador. The pilot made his initial mis- 
take on his first day of flight, when he left 
Moisie. Witnesses testified that on a jour- 
ney from Moisie to Northwest River a pilot 
should watch for and follow as a guide the 
Hamilton River which would have brought 
the plane to its destination. Before Fecteau 
was put in charge of the plane at Baie 
Comeau, de Blicquy instructed Fecteau to 
have Davidson and Cote sign the two tickets 
with the clause on the back of each protect- 
ing the company, if possible, from an unskill- 
ful or incompetent pilot. 


Plaintiff’s Right of Action in Law and 
Ruling on the Ticket 


The court said in the course of its opinion: 
“It has been repeatedly held in our courts, 
and in this case I now hold and determine, 
that the plaintiff’s actions are personal ac- 
tions, and in no sense representative actions. 
If the husbands of these two plaintiffs re- 
ceived or obtained no indemnity or com- 
pensation for the injuries resulting from 
the offense or quasi offense of which they 
were victims during their lives, the plain- 
tiffs, and the minor children of one of the 
plaintiffs, and her deceased husband, had a 
personal action against the tort feasor who 
caused the death of the husband and father. 
See Miller v. The Grand Trunk Railway, 
1905 A. C. p. 45”. 


There is no doubt the deceased, Davidson 
and Cote, both, signed these so-called tickets, 
containing conditions whether these 
conditions would avail under the law of the 
Province of Quebec as a defense to any 
action that might be taken by the contract- 
ing parties, Davidson and Cote, I do not 
and am not called upon to decide, but what 
I do decide and hold is, that they are not 


a defense to the action of the present plain- 
tiffs. 


“As has already been said, the plaintiffs’ 
actions are personal actions, and in no way 
representative, and any agreement or con- 
tract made by the deceased husbands can- 
not avail as a defense to plaintiffs’ actions.” 


Findings of the Court as to the Tank 
Gauge and Radio 


The court held: “If the Pilot had known 
under the circumstances revealed that there 
were only two gallons of gasoline in the 
tanks, instead of some eighteen, which the 
gauge indicated, something might have been 
done by that Pilot to save his life and those 
of his passengers. . . . 


“If that radio had been in proper condition, 
the passengers of that plane could have 
communicated their whereabouts and situa- 
tion, and thereby obtain relief.” 


The Defense That Foreign Law 
Governed the Case 


On this point the court said: “It is true the 
defendant, by way of plea, insists that a 
foreign law, viz.: the law of Newfoundland, 
governs the rights of the plaintiffs. Foreign 
law is a question of fact, and two eminent 
members of the Newfoundland Bar were 
called, one by the plaintiffs, the other by 
the defendant to establish in fact what the 
law of Newfoundland is under the circum- 
stances of this case. It is not surprising 
that there was some difference of opinion 
between the learned jurists. I am not in- 
terested at the moment in what the law of 
Newfoundland is. In these cases the plain- 
tiffs and the defendant are domiciled in the 
Province of Quebec. I hold and finally de- 
termine, that the delicts or quasi-delicts 
which brought about the death of these men, 
were committed by the defendant and its 
employees in the Province of Quebec, and 
the lex loci delicti, viz.: the law of the 
Province of Quebec governs the rights of 
the plaintiffs and the obligations of the de- 
fendant, There is abundant authority to 
support this finding.” 


Ait accncnaacitvaictcstnecivuas ntact cctnttnnnctntectnn stricter 


COMMON CARRIERS IN THE AIR 


PAGE 207 








(overonasevdvonoenconcenvenetnvgucoccocoeeegnenerteyraqiuuonareeneansnttvenieeearceeeedaenaeacaaaageeneee deanna a eeseeeeaeattHNOU aU ageneeegddeacaaa oar eszcnegtanagqaogocacenaeagegneavosuvonnneengnsvsvvdcouconiaeaccannanevuvucueeeacenggnennyeavecnnorevveeegngsvaneteraseeessareeenanann 


Damages 


On the question of damages the court 
weighed the question: What, but for the 
accident which terminated his existence, 
would have been Davidson’s reasonable 
prospects of life, work and remuneration 
and also how far these, if realized, would 
have inured to the benefit of the individuals 
claiming compensation, viz.: his widow and 
his minor children. The award was $41,000 
for Mrs. Davidson and $13,004.98 for Madame 
Cote. (Turgeon et al. v. Quebec Airways, 
Ltd.: Apr. 2, 1942, 1942 USAvR 201.) 


Ejectment of a Diseased Passenger 


In Casteel v. American Airways, Inc., (1935) 
88 S. W. (2nd) 976; 261 Ky. 818; 1936 
USAvR 158, 166, the defendant knowing that 
a passenger was afflicted with tuberculosis 
accepted him for passage from El Paso, 
Texas to Louisville, Ky. He was permitted 
to travel in pajamas and a robe. At Fort 
Worth, Texas he was removed from the 
plane, taken to a hotel and provided with 
rail transportation to his destination out of 
the refund due. About a week later he died 
and his widow brought suit on the theory 
that defendant’s act amounted to wrongful 
ejectment and its results hastened his death. 
The court said: “We think the statement 
of the learned author of the article ‘Airline 
Passenger Discrimination’ appearing in the 
Journal of Air Law, Vol. 3, p. 479 (acknowl- 
edgment being here made of its value in the 
preparation of the opinion) is sound law, 
pertinent to the case at bar, namely: ‘Diseased 
persons, who are likely to be repulsive to 
passengers, or persons who may communi- 
cate a disease, should of course, be refused. 
The carrier owes the duty to its passengers 
not only to protect them from dangers inci- 
dent to transportation, but to avoid placing 
anything among them which might injure 
them. The quarters are so crowded aboard 
an airplane that the opportunities for con- 
tamination or repulsion are usually more im- 
minent than on board surface carriers.’ 


“And though such a person shall have been 
accepted for transportation in the reason- 
able belief that he is able to make the jour- 
ney to his destination without inconvenience 
or danger, if en route he becomes so sick 
that not only his own health and life are 
endangered, but the convenience, comfort, 


and health of other passengers are im- 
periled, it seems to us the carrier has the 
duty and the right to remove such passen- 
ger from the plane. Of course, due regard 
must be had for its concommitant and com- 
mensurate duty of humane and considerate 
treatment and the several obligations resting 
upon carriers generally in relation to the 
manner and place of ejectment and the re- 
fund of the proportionate fare. . . . It 
is our conclusion that the ejectment was 
justified under the law, and that no tort was 
committed.” (See also: 7 Journal of Air 
Law 288; 7 Air Law Rev. 128.) 


Ejectment of an Ordinary Passenger 


The plaintiff in Delta Air Corporation v. Por- 
ter, 27 S. E. (2d) 758; 1943 USAvR 113, 
CCH Aviation Service, par. 1249, at the 
suggestion of the stewardess of defendant's 
plane, left the plane temporarily at an in- 
termediate stop but remained on the premises, 
thereby maintaining his status as passen- 
ger. He was refused permission to reboard 
the plane and was told that his seat had been 
commandeered by soldiers or government 
officials. The court held that the plaintiff 
was ejected and it was “not necessary for 
defendant to use even the slightest force to 
eject plaintiff for the act to be a tortious 
one”, and that he could recover exemplary 
damages for the embarrassment, humiliation, 
indignity and inconvenience and the insult 
he suffered in the presense of fellow passen- 
gers, and the wounded feelings suffered by 
him, 


Instructions on Degree of Care 


In the case of Rainger, et al. v. American Air- 
lines, Inc. (Cal. Superior Court. June 3, 
1943), 1943 USAvR 122, 131, [previously 
discussed August, 1944 Ins. Law p. 464 on 
the point of Res Ipsa Loquitur] the court 
gave the following instructions, among others, 
to the jury: 


“At the time of the accident in question, the 
defendant, American Airlines, Inc., was a 
common carrier operating an airplane, on 
which the deceased Ralph Rainger was a 
passenger for hire. 


“As a common carrier the defendant, Ameri- 
can Airlines, was required by law to use 
the utmost care and diligence for the safe 
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carriage of plaintiff, to provide everything 
necessary for that purpose and to exercise a 
reasonable degree of skill. 


“The duty of a carrier to its passengers is 
not an absolute, theoretical one that calls 
for a certain fixed prescribed course of con- 
duct under all circumstances. Thus, if you 
should find that the operators of the airliner 
on which Ralph Rainger was a passenger 
were confronted by an emergency not caused 
by their own negligence, wherein they were 
required to make a choice of courses of con- 
duct, all dangerous to some one, the fact 
that they chose a course that involved the 
risk of Ralph Rainger’s safety is not, in 
itself, proof of negligence. The character 
of the emergency, the situation confronting 
them, the relative seriousness of the hazards 
involved, these things all must be considered 
by you in determining whether there was 
negligence. 


“If you find there was the slightest negli- 
gence on the part of the American Airlines, 
or its employees and agents in connection 
with this flight, and that such negligence, if 
any, waS a proximate cause of, or proxi- 
mately contributed to, Mr. Rainger’s death, 
you are instructed your verdict must be in 
favor of the plaintiffs and against the 
American Airlines, 


“While I have instructed you that defend- 
ant, American Airlines, as a common car- 
rier of passengers, is required to use the 
highest degree of skill and care in the opera- 
tion of its planes to avoid injury to its pas- 
sengers, this rule does not mean that such 
common carrier is liable for an accident 
which was not proximately caused by its 
negligence. All that is required of a com- 
mon carrier of passengers by airplane is 
that it exercises the highest degree of skill 
and care commensurate with the practical 
operation thereof.” 


The jury brought in a verdict for the plain- 
tiff in the sum of $77,000. 


The above five instructions were given by 
the court along with sixty-eight other in- 
structions. Some were given on the Court’s 
own motion, others on the plaintiff’s or de- 
fendant’s request. 


Every trial lawyer knows how portions of a 
charge to the jury appear to “blow hot and 
cold” at times, depending upon who pre- 
pared the instruction and how the court 


inserts an instruction in order to “level off” 
one that has been previously given. Yet an 
appellate court reading the record may find 
no basis for reversible error. 


The court (p. 145 quoting as reported) in- 
structed: “If in these instructions, any rule, 
direction or idea be stated in varying ways, 
no emphasis thereon is intended by me, and 
none must be inferred by you. For that 
reason, you are not to single out any certain 
sentence, or any individual point or instruc- 
tion, as being more important than the rest, 
but you are to consider them all together 
and as a whole, and to regard each in the 
light of all the others.” 


Carriage of Passengers—Degree of 
Care Owing to Passenger 


A carrier is bound to exercise the highest 
degree of practical care and diligence, and 
is liable for all matters against which 
human prudence and foresight might guard. 
It must observe the utmost caution, and is 
responsible to passengers for injuries re- 
ceived by them in the course of their trans- 
portation by the want of extraordinary 
negligence aided by the highest skill. While a 
carrier is not bound to anticipate unusual 
and unexpected perils to its passengers, yet 
its servants must be diligent at all times in 
protecting passengers from danger by the 
exercise of the highest degree of care which 
is reasonably practicable. This rule does 
not require the utmost degree of care which 
the human mind is capable of imagining; but 
it does require that the highest degree of 
practicable care and diligence should be 
adopted that is consistent with the mode of 
transportation adopted. (Law v. Transconti- 
nental Air Transport, Inc., 1931 USAvR 205, 
208, 209.) 


It may be said, as time goes on the measure 
of care the carrier must exercise will vary 
with the standard practices of the time. For 
example, back in 1931, in the Law case, 
supra, we hear a court charging a jury, as 
follows: “There are many more factors 
which unknown, unforeseeable, and not pre- 
ventable, arising in connection with an air- 
plane journey than with a railroad journey. 
As an example, the weather is a most vital 
and important consideration in the piloting 
and management of airplanes, and whereas 
it may play some part in connection with the 
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running of railroad trains, it certainly plays 
avery minor role. . . . Now, within certain 
limits, of course, the weather can be fore- 
seen. Gusts of wind, sudden snow 
squalls, fogs and rain, and other frequently 
occurring phenomena, often come up so 
quickly that no human foresight can pos- 
sibly take any precautions against them. 
And there are various other matters, such 
as the condition of the ground or snow on 
the ground, which all must be considered in 
determining what is the highest degree of 
care which can be exacted of a pilot of an 
airplane.” 


Under a modern flight policy an assured’s 
pilot may be required, as a condition prece- 
dent to liability, to comply with the limita- 
tion: prior to the initial take-off to obtain 
a report of prevailing and expected weather 
conditions over the route to be followed and 
to obtain similar reports prior to take-off 
from each stop made en route. 


Steps to make carriage by air safer and 
safer are being taken each month and car- 
riers have to keep pace with improvements; 
accordingly, the older reported cases and 
adjudications must be considered in the light 
of modern developments and practices. 


Money or No Money Paid 


In the case of State, use of Beal v. McLeod, 
1932 USAvR 94, 97, plaintiff’s decedent lost 
his life when a pilot took him on a short 
flight and plane went into a tailspin and 
crashed. The pilot testified that he had not 
received any money for the flight. The court 
instructed the jury in part, as follows: 


“If the plaintiff's decedent paid a money 
consideration to the defendant . . . defend- 
ant . . . was bound to use the highest 
degree of care, not only in respect to the 
operation but also in the equipment, main- 
tenance and adjustment of said airplane, its 
motor, and all of its parts, and that failure 
to exercise such care constitutes negligence. 


“If the plaintiff's decedent did not pay any 
money consideration . . . the defendant in 
operating, adjusting and making airworthy 
and fit for service the airplane in which 
plaintiff's decedent lost his life was bound 
to use such degree of care as a competent, 
prudent and qualified pilot would use under 
the circumstances, not only in respect to the 
operation but also in the equipment, main- 
tenance and adjustment of said airplane, its 


motor, and all of its parts, and that failure 
to exercise such care constitutes negligence.” 
The jury brought in a verdict of $7,500 in 
favor of the plaintiff. 


Who is a Passenger? Who is a Guest? 


The California Air Navigation Act (Sec, 
11%) in 1942 contained a provision to the 
effect that a guest riding in an aircraft could 
not maintain an action for civil damages 
against the airman flying such aircraft or 
against any other person legally responsible 
for his conduct, unless the death or injury to 
the guest resulted from the intoxication or 
wilful misconduct of the airman, The court 
in the case of Whittemore, admx. v. Lockheed 
Aircraft Corporation, April 20, 1942, 125 P. 
(2d) 531, 1942 USAvR 64; 7 CCH Necu- 
GENCE CASES 737 construed the above law 
and said: “If it had been the demonstra- 
tion of an automobile there would have been 
consideration paid by the customer in ac- 
cepting the demonstration or ride, which 
would take him out of the guest status.” In 
this case Whittemore was the vice president 
of the Northwest Airlines, Inc., which was 
a customer of the defendant; and Whitte- 
more was engaged in concluding a purchase 
of the plane from the defendant. The trip 
on which Whittemore was killed was taken 
to forward the business interests of the de- 
fendant although the evidence was that 
Whittemore paid no compensation whatso- 
ever to the defendant for the trip. On the 
trial of the case, the trial court had granted 
a nonsuit against the plaintiff but on appeal 
the judgment was reversed, the court hold- 
ing that the evidence and the inference that 
could be drawn therefrom under a construc- 
tion most favorable to the plaintiff would 
have justified a finding that decedent rode 
as a passenger. Whittemore’s presence in 
the plane was not for the purpose of obtain- 
ing free transportation, the court indicated, 
but was an integral part of a business trans- 
action and the court followed the principles 
set forth in adjudicated cases involving auto- 
mobile guest cases in California. 


This case was retried and resulted in a ver- 
dict and judgment for $25,000 [10 CCH 
NEGLIGENCE Cases 1044]. An appeal was taken 
and on September 14, 1944 [11 CCH NEcLI- 
GENCE CASEs 209] the California District 
Court of Appeal reversed the judgment and 
said: “Upon the first trial of this action the 
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trial court, convinced that as a matter of law 
Mr. Whittemore was a noncompensating 
guest, granted a nonsuit. This judgment 
was reversed on appeal by this court (Whit- 
temore v. Lockheed Aircraft Corp. (1942), 
51 Cal. App. (2d) 605 [7 CCH NEGLIGENCE 
Cases 737], [125 P. (2d) 531]), and the ac- 
tion was retried, resulting in a verdict and 
judgment for $25,000. 


“Defendant’s appeal from this judgment is 
based, in part, upon the giving of an in- 
struction which represents a complete swing 
of the pendulum from the trial court’s posi- 
tion on the first trial, an instruction, given 
at plaintiff’s request, which declared ‘on the 
flight of defendant’s plane from Burbank, 
California, to Las Vegas, Nevada, the de- 
cedent Fred W. Whittemore was in law a 
passenger, and the defendant therefore owed 
him the duty of ordinary care and diligence 
for his safe carriage.’ It was error, we have 
concluded, to give this instruction, and for 
this error, and others, this judgment also 
is to be reversed. 


“It was error to give the quoted instruction 
for several reasons, In the first place, had 
the evidence permitted of but one conclu- 
sion, that being that Whittemore was a pas- 
senger, that is, a paying guest, there would 
have been no need to instruct the jury fur- 
ther than to advise it that the measure of 
defendant’s duty was that of ordinary care, 
for the only importance of Whittemore’s 
status was to determine the degree of care 
required of the defendant. Put the evidence 
permitted of more than one conclusion; the 
question was one that should have been left 
to the jury as one of fact. We do not agree 
with the defendant’s contention that the con- 
clusion expressed in the preceding sentence 
was established as the law of the case on the 
former appeal. This court, in its first re- 
view of this case, held that the evidence 
warranted the jury in concluding that Whitte- 
more was a passenger, ‘meaning one,’ care 
was taken to state, ‘who is not a nonpaying 
guest and who is not engaged in a joint 
enterprise.” It was not necessary to the 
decision, and it was not declared, that there 
was or was not evidence which would have 
Supported the contrary conclusion, that is, 
that Whittemore was a noncompensating 
guest. On this appeal we find that the evi- 
dence would justify that contrary conclusion. 
“It should be borne in mind, as we now 
consider the evidence in reviewing, not a 


nonsuit, but an instruction advising the jury 
that Whittemore ‘was in law a passenger,’ 
that the burden was upon the plaintiff to 
prove that Whittemore was not a ‘guest 
riding in [the] aircraft without giv- 
ing compensation for such ride or 

while engaged in a joint enterprise with the 
airman flying the same’ (quoting from sec- 
tion 11%, California Air Navigation Act, 
which appears in full in our previous opinion). 
This was stated to be the rule on the former 
appeal (p. 609 of 51 Cal. App. (2d) and p. 
533 of 125 p. (2d)), and is in harmony with 
the cases announcing the rule under the like 
provisions of the automobile guest statute. 
(Krusie v. Sanders (1943), 23 Cal. (2d) 237, 
240, 241 [19 CCH AutomosiLe CAsEs 557], 
[143 P. (2d) 704, 705; Jenkins v. National 
Paint & Varnish Co. (1936), 17 Cal. App. 
(2d) 161, 163, 164, 61 P. (2d) 780, 781].) 
If, therefore, it appears that the jury could, 
with reason, have concluded that it was not 
persuaded by the evidence whether that 
compensation had been given to the defend- 
ant for Whittemore’s ride on the fatal trip, 
or that he was not engaged in a joint enter- 
prise with the defendant, a verdict in de- 
fendant’s favor would have been warranted, 
and it was, consequently, error to take the 
issue from the jury. It is our duty, as we 
test the propriety of the trial court’s action, 
to weigh the evidence, resolving conflicts in 
favor of the defendant, and in so doing we 
are preserving, not usurping, the function of 
the jury.” 


Sight-Seeing Passengers 


The case of Ziser v. Colonial Western Air- 
ways, Inc. (162 Atl. 591) and Hagymasi, 
Admr. v. Colonial Western Airways, Inc. (Sup. 
Ct. N. Jersey, Apr. 10, 1931, 1931 USAvR 
73, 95; 1933 USAvR 1) grew out of the same 
accident on March 17, 1929, when an air- 
plane crashed at the Newark Airport and 13 
passengers were killed. The plane involved 
was devoted to taking up sight-seeing pas- 
sengers for a flight over New York City. 
The plane was licensed to carry only 12 
passengers. The jury found against the de- 
fense and the Appellate Court upheld the 
verdict except as to the amount of verdict 
in the William C. Steever case which it re- 
duced from $46,000 to $25,000. The jury 
were allowed to pass upon the question of 
defendant’s negligence based on the follow- 
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ing points as shown by the evidence: (1) en- 
trusting the plane to a pilot new to the 
locality and unfamiliar with the terrain; 
(2) failing to observe a ground rule or in 
failing to ascertain that the rule existed; 
(3) in taking out a plane, loaded beyond its 
numerical limit set by the rules, in unfavor- 
able flying conditions, The court found that 
the verdict was not against the weight of the 
evidence. 


“Contract” Carrier 


An aviation company that contracts to dust 
crops with insecticide by airplane and who 
in fixing the price for dusting took into 


consideration the expense of hauling to the 
place where the work is to be performed 
but charged one price for the entire job of 
dusting, has been held not to be engaged 
in the business of a common carrier but 
rather a contract carrier. It was not neces- 
sary for the company to obtain a certificate 
of convenience and necessity for such an 
operation under the Statutes of Arizona, 
(Quick Aviation Company, Appellant v. Con- 
rad J. Kleinman, Admx., Appellee, Sup. Ct. 
Arizona, 138 P. (2d) 897; 1943 USAvR 5.) 
[Mr. Thompson is preparing a third article 
in this series which will appear in a subse- 
quent issue of the Journal.—Ed.] 


BEYOND CREDITORS 


The Circuit Court of Appeals, Second Circuit, has held that, under the provision 
in the New York Insurance Law, exempting from an insured’s creditors the cash 
surrender value of a life insurance policy which is payable to a named beneficiary, 
and the provision in the Bankruptcy Act, allowing to a bankrupt the exemptions 
prescribed by state law, a sum which was paid to an insurance company in repay- 
ment of a loan on a policy cannot be reached by the insured’s trustee in bank- 
ruptcy, if the payment was not made with intent to defraud creditors.—Schwartz 


v. Seldon, December 28, 1945. 


FORUM NON CONVENIENS 


The Circuit Court of Appeals, Second Circuit, has held also that the District Court 
properly dismissed, under the doctrine of forum non conveniens, a derivative action 
by a policyholder of a mutual insurance company, incorporated in Illinois and 
having its main office there, as well as all of its general records. Trial in New York 
would be vexatious or oppressive. The suit charged that an officer and director of 
the insurance company diverted the company’s assets to a corporation controlled 
by the officer and director. The suit asked an acounting. The Company showed by 
affidavit that all of its records are located in Chicago; that five of its seven directors 
have places of business there and the other two reside there; that none of the 
records necessary and none of the essential witnesses are outside Illinois; that most 
of the witnesses are in Chicago; and that trial in New York would involve a 
considerable expense and loss of time for the witnesses—Koster v. Lumbermen’s 


Mutual Casualty Co., Feb. 4, 1946. 
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Digested from the Virginia Law Review, September, 1945 


The War Against the States 
in Aviation 


by WILLIAM C. GREEN 


HE WAR AGAINST the states in the 

field of aviation began in 1940 with Wille- 
brandt’s “Federal Control of Air Commerce” 
{11 Journal of Air Law 204; L. P. D. (1940) 
6033]. The sincerity of such friends of 
aviation as Mrs. Willebrandt is not ques- 
tioned. It is submitted, however, that in 
arriving at the conclusion that exclusive 
federal control is necessary, the “federalists” 
include in their postulates assumptions which 
are not justified by the law or the facts. 
Some of the assumptions are these: 


1. That Congress has so occupied the fleld of 
aviation that any regulation by the states must 
necessarily be invalid. 

2. That the nature of aviation is such that the 
exercise of ordinary police powers by the states 
must be ruled out in dealing with it and that, 
as a matter of fact, those police powers have 
been abrogated by the Civil Aeronautics Act. 

3. That federal regulation is so complete and 
efficient that regulation by the states is un- 
necessary. 

4. That, if the states are permitted to exercise 
any regulatory powers, there will be a lack of 
uniformity which will cause confusion and ham- 
per the advance of aviation. 

§. That the only proper function of the states 
is to enforce federal statutes and regulations 
because state legislatures and state aeronautic 
regulatory bodies cannot be trusted to enact 
laws and promulgate regulations consistent with 
federal laws and regulations and beneficial to 
aviation. 

6. That it will be more profitable to add thou- 
sands of employees to the federal pay roll, in 
order to centralize all control of aviation, than 
to encourage the states to enact uniform laws 
consistent with federal laws which can be en- 
forced by existing state agencies. 

7. That in aviation the interests of the com- 
mercial airlines are primary. 


It is respectfully suggested that those 
who object to the state regulations in ad- 


vance of any knowledge as to whether they 
will conflict with the act of Congress or 





Mr. Green is Assistant Attorney 
General for the State 
of Minnesota. 


the lawful regulations of the Civil Aero- 
nautics Board might be termed, like the 
nervous soldier who fires at shadows, “trigger 
happy.” 

But it is not only the writers who would 
deprive the states of their police powers. 
H. R. 3383 by an “unusual use of definitions” 
really attempts an attack on the states which 
the Civil Aeronautics Acts of 1938 did not 
contemplate. 


Another matter of recent history is signifi- 
cant as showing the intention of the federal 
authorities to gain complete control of aero- 
nautics if at all possible. The State Aero- 
nautic Department Act, drafted and adopted 
by the National Association of State Avia- 
tion Officials along with the Council of State 
Governments, called for cooperation by state 
and federal officials and coordination of ac- 
tivities. 

The clear purpose of its registration and 
revocation provisions was to give the states 
in the exercise of their police powers control 
over resident airmen not engaged in inter- 
state commerce, and aircraft owned by them, 
by permitting the grounding of those airmen 
or aircraft as a deterrent to acts which might 
endanger the public safety. The representa- 
tives of the federal agencies finally agreed 
to these provisions. 


Shortly after this uniform state aviation code 
had been approved, the Administrator of 
Civil Aeronautics disavowed the authority of 
his representatives to agree to the inclusion 
of the registration and revocation sections. 
He has continued actively and aggressively 
to oppose their inclusion in any state legis- 
lation. 


It is very difficult for some to grasp the 
rationale of the present position of the Civil 
Aeronautics Administration. It is almost 
shocking to hear the theory advanced that, 
because the federal authorities have certi- 
fied that an airman is competent or that an 
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aircraft at the time of their inspection is 
airworthy, the state may not, in the exercise 
of its police powers and in order to enforce 
its penal statutes and protect the safety of 
its citizens, use the same remedy in the case 
of a pilot who is reckless, a drunkard, a 
drug addict, or a violator of aeronautics laws 
and regulations, as is so commonly used in 
the case of persons driving motor vehicles 
when intoxicated. Why should anyone ob- 
ject to cooperation on the part of the states 
in assuring safety in aeronautics by the use 
of methods which experience has taught are 
most effective? Why not accept the cooper- 
ation of the states by permitting them to 
enforce their own laws with their present 
agencies and officials? 


Moreover, why take the risk that the courts 
may hold that the federal laws and regula- 
tions are not valid as to any operations 
except those in interstate commerce and 
those intimately connected with it? 


Forty-two states have now established official 
commissions or departments to handle avia- 
tion matters. Why render these agencies 
impotent? The job is too big for the federal 
agencies alone. 


The field of safety regulation is not the only 
one in which the attempt is being made 
to circumscribe the states and to exclude 
them altogether or make them mere agencies 
of a federal bureau. The same tendencies 
and modes of attack appear in the fields of 
economic control, taxation and public air- 
ports. 


This article is not prepared in a spirit of 
carping criticism. The author recognizes the 
excellent work that has been done by the 
Civil Aeronautics Administration and the 
Civil Aeronautics Board. 


The viewpoint of the great majority of the 
states, their legislatures, their officials and 
their people may be fairly stated as follows: 
The states do not wish to attempt regulation 
of the interstate activities of any carrier. 
Regardless of jurisdictional questions, uni- 


FIRE LOSSES 


form “rules of the road” and general safety 
practices should be established by the federal 
agencies. To make these effective, those 
agencies should have the same powers as 
are now possessed by the Bureau of Public 
Roads. The states do not believe in multiple 
taxation of the airlines. Commercial aviation 
should grow and prosper unhampered by 
“nuisance” regulation. The states are willing 
to cooperate to the fullest extent with the 
federal agencies in promoting the advance 
of all branches of aviation and in safe- 
guarding pilots, passengers, and the general 
public. 

The states emphatically believe, however, 
that they should have the same rights of 
economic regulation of intrastate carriers by 
air as they have in cases of all other intra- 
state carriers. The Motor Carrier Act of 
1935, modified in the light of ten years of 
operation under it, should serve as a model 
for economic regulation in aviation. 

The states are best able to deal with local 
situations and will save millions of dollars 
to the taxpayers by avoiding a duplication 
of law-enforcing agencies. In this connec- 
tion strenuous objection is made to any at- 
tempt on the part of any federal agency to 
dictate to the manner in which the states 
shall exercise its police powers in protecting 
its own citizens. The states oppose the 
assertion of any claim that they may not 
exercise those police powers by the granting 
and revocation of licenses—not for the pur- 
pose of obstructing or interfering with inter- 
state commerce, but to assist in safeguarding 
it and those who are engaged in it, as well 
as all other members of the public. 


The states are prepared to do their part in 
developing an airports system, but such a 
system should be developed as the highway 
system has been. State tax laws should not 
be administered by an outside agency and 
all branches of aviation should be consid- 
ered in all legislation. The states want to 
be partners of the Federal Government— 
not hired men. 


UP IN 1945 


Fire losses in the United States in 1945 were $455,329,000 according to estimates 
given out by the National Board of Fire Underwriters. This amount was an 
increase of 2 per cent over the losses of December, 1944, and 32 per cent over 
those of November, 1945. The 1945 losses were the highest since 1930, when they 


amounted to $463,613,362. 
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Digested from Rocky Mountair’ Law Review, June, 1945 


Some Liabilities of the Physician 
in the Use of Drugs 


by WILLIAM R. ARTHUR 


THE PURPOSE of this article is to present 
the legal liabilities of physicians arising out 
of the use of drugs. What a physician who 
undertakes to treat a patient impliedly prom- 
ises is clearly expressed in the oft-quoted 
case of Pike v. Honsinger, 155 N. Y. 201, 
49 N. E. 760 (1898): character, qualifica- 
tions, application of skill and knowledge, 
exercise of judgment, and standards b 

which his professional services are measured. 


Diagnosis 


Although he does not insure proper diag- 
nosis, a physician must make a skillful and 
careful diagnosis before prescribing or giv- 
ing medicine, being liable for wrongful di- 
agnosis and unskillful treatment (Glocka v. 
‘inane 29 Ohio App. 278, 163 N. E. 309 


Rx 


The writing of a prescription (Murdock v. 
Walker, 43 Ill. App. 590 (1898)) or addi- 
tional oral instructions (Watkins v. Jacobs 
Pharmacy Co., 48 Ga. App. 38, 171 S. E. 830 
(1933)) may incur liability should careless- 
ness or negligence result in injury or death. 
It is generally considered inimical to public 
health for a physician to prescribe for a 
patient whom he has not personally seen 
and examined (Twombly v. Piette, 99 Vt. 
499, 134 A. 700 (1926)). 


Keeping Up-to-date 

The law demands that a physician keep up 
with the advancement made by his profes- 
sion, particularly in his locality (Small v. 
Howard, 128 Mass. 131, 35 S. A. R. 363 
(1880)), and that he refrain from experi- 
menting upon his patient. In addition, he 
must conform with the practice established 
by his school of medicine. Where there are 
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alternative courses available, the physician 
must exercise his best judgment as to the 
effectiveness of his choice (Moehlenbrock v. 
Parke, Davis & Co., 145 Minn. 100, 176 N. W. 
169 (1920)). 


Not only must the physician examine, pre- 
scribe for and personally minister to his pa- 
tient; he must also give instructions to the 
patient and his family, attendant or nurses, 
as are proper and necessary to enable them 
to act intelligently in the treatment of the 
case (Harter v. Westcott, 155 N. Y. 211, 49 
N. E. 676 (1898)). 


Anaesthetics 


Where anaesthetics are used, the physician 
will not necessarily be held liable because 
of a deleterious result if he was not negli- 
gent (Mitchell v. Atkins, 36 Del. 451, 178 A. 
593 (1935)); nor will a physician who merely 
administers the anaesthetics to a patient 
operated upon be held liable for the negli- 
gence of the operating surgeon (Jett v. Lin- 
ville, 202 Ky. 198, 259 S. W. 43 (1924)). 


Should a physician use a treatment not 
sanctioned by medical science, which is in- 
jurious and which the physician was bound 
to know is injurious, malicious intent may 
be imputed. 


Cure Not Insured 


A physician does not insure a cure, nor can 
he be held accountable for unexpected reac- 
tions. Where he is guilty of negligence, his 
liability may hinge on the fact that the exact 
cause of death or injury is not certain. His 
failure to use drugs, however, when the 
occasion so demands, may lay a physician 
open to prosecution for malpractice (Green- 
stein v. Farnel, 143 Misc. 880, 257 N. Y. S. 
673 (1932)); and under certain. circumstances, 
it is obligatory upon a physician to remain 
within reach of the patient or to provide 
another physician competent to treat the 
case (Howell v. Biggart, 108 W. Va. 560, 152 
S. E. 323 (1930)). 
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Civil or Criminal? 


Ordinarily only civil liability attaches to a 
physician because of negligence. Where 
gross misconduct is shown, a criminal pen- 
alty may be imposed. The use of drugs to 
procure an abortion is quite generally con- 
sidered a crime (Jones v. State 326, 17 A. 89, 
14 Am. St. Rep. 362 (1889)). 


The Patient Must Cooperate 


In any court action charging a physician 
with negligence, the contributory negligence 
of the patient (lack of cooperation) must 
be considered (Dashiell v. Crifith, 84 Md. 
363, 35 A. 1094 (1896)). If a physician 
makes a special contract to cure or to ac- 
complish specific results and fails to do so 
he is liable for breach of contract regardless 
of the high professional skill used. Such a 
failure to achieve specific results does not 
necessarily constitute malpractice. 


Failure to advise treatment by a specialist, 
if the physician is unable to nett et, 
may lead to legal liability (Beardsley v. 
Ewing, 40 N. D. 373, 158 N. W: 791 (1918)). 


Respondeat Superior 


If there are any peculiarities or unusual fea- 
tures of a case or its treatment, it is the 
physician’s duty to give the needed instruc- 
tions to hospital assistants (Covington v. 
Wyatt, 196 N. S. 367, 145 S. E. 673 (1928)). 
If the physician is in control of the hospital 
or clinic, he will be held responsible for the 
negligence of the nurses or internes, as is 
any physician who delegates responsibility 
to assistants (Mullins v. DuVall, 25 Ga. App. 
690, 104 S. E. 513 (1920)). As a general rule, 
a physician may rely on the acts of a rep- 
utable druggist (Ball v. Skinner, 134 Iowa 
298, 111 N. W. 1022 (1907)). 


>> ba 


Covering Everybody 


Trial and Procedure 


In suing a physician for injury because of 
negligence, the plaintiff must show that such 
negligence was the proximate cause of the 
injury (Ewing v. Good, 78 F. 442 (CCSD, 
Ohio, 1897)). Secuman a jury is inclined to 
favor the injured person, the defendant ina 
damage suit makes every effort to prevent 
the case from going to the jury. If this is 
impossible, his next great endeavor is ic 
convince the jury that he has a valid de- 
fense. 


In malpractice trials, expert testimony must 
be used (Taylor v. Fishbaugh, 26 Cal. App. 
300, 79 P. (2d) 174 (1938)). Experts in the 
same school of medicine as the defendant 
should be used. Admission by the physician 
on trial for malpractice, negligence or lack 
of skill may in itself be sufficient to take the 
case to the jury (Hafemann v. Seymer, 196 
Wis. 625, 219 N. W. 375 (1938)). 


Physical examination may sometimes be en- 
forced for the purpose of discovering the 
truth. The use of anaesthetics in such ex- 
aminations has been condemned by some 
courts, as in Sturdeon v. South Beach, 107 
Mich, ‘496, 65 N. W. 616 (1895). 


“Res Ipsa”’ 


Although the doctrine of res ipsa loquitur 
is applied in many malpractice cases, it is 
not applicable in cases involving treatment 
by use of drugs. Some hearsay evidence 
may be admitted under the doctrine of res 
gestae (Derrick v. Portland Eye, Ear, Nose 
and Throat Hospital, 105 Ore. 90, 209 P. 344 
(1922)). 

If a physician is held liable for negligence 
or breach of contract, the damages are the 
proximate consequences of his failure in 
duty. Exemplary, or punitive damages, are 
not often granted. 
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The Saskatchewan Government Insurance Office has proposed a plan to protect 
all Saskatchewan citizens, motorists or pedestrians, against financial loss from 


bodily injury by motor vehicles. 


Intended to provide maximum benefits of 


$5,000, the plan’s costs would be borne by owners and operators of motor vehicles 
with basic premium rates of $1 per operator and $5 per passenger car, collectible 


when licenses are issued. 


In contrast to the basis of public liability insurance, 


benefits under the new plan will be payable without regard to fault. 
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Digested from the Louisiana Law Review, May, 1945 


COMPARATIVE NEGLIGENCE— 
Louisiana’s Forgotten Heritage 


by WEX S. MALONE 


RTICLE 2303 of the Louisiana Civil Code 

of 1825 was one of the first laws in legal 
history to establish the doctrine of compara- 
tive negligence for general use. Yet today, 
Louisiana is the only civilian jurisdiction 
which adheres to the tenets of contributory 
negligence. How did this strange turn of 
events come about? 


Origins 

The persistent disregard of the comparative 
negligence principle of Article 2323 is prob- 
ably best accounted for by reference to the 
economic life of Louisiana during the last 
century and to the dilemma in which the 
courts found themselves during the middle 
of that period when complex negligence 
situations were suddenly intersected upon 
the juridical stage. Of twenty-one con- 
tributory negligence cases decided during 
the formative period from 1854 until 1888, 
ten arose out of the operation of New 
Orleans street railways, six resulted from 
accidents involving non-urban steam carriers, 
and four involved steamboat collisions, Only 
one has its origin in facts not involving 
mass transportation. The courts felt that 
growing industry and transportation should 
not be too heavily saddled with responsi- 
bility for the sudden increase of accidents 
attributable to the evolution and develop- 
ment of these newcomers who augured so 
much good for the welfare and conveni- 
ence of the community. They sought for 
restrictive rules that would subordinate the 
fact-finding function of juries, which are 
sentimentally predisposed toward the injured 
plaintiff, to the law-declaring mission of the 
court. The contributory negligence rule 
was the answer. 





Mr. Malone is Associate Professor of Law, 
Louisiana State University 


Other Influences 


Adoption of the rule was facilitated because 
of the absence of any countervailing notions 
or precedents in French law and the pres- 
ence of a fairly comprehensive body of 
Anglo-American cases and textbooks sup- 
porting the contributory negligence doctrine 
which had become widely accepted through- 
out the country. The early decisions of 
the United States Supreme Court adopting 
contributory negligence also played a con- 
siderable part in solidifying the opinion of 
the Louisiana courts behind the doctrine. 


A realization by courts that the contribu- 
tory negligence doctrine had failed to pro- 
duce desirable consequences resulted, not in 
its forthright abolition, but in the creation 
of restrictions and exceptions to its use, 
most of them poorly formulated and arbi- 
trary in operation. The so-called last clear 
chance doctrine and the notion that con- 
tributory negligence is not a defense where 
the defendant was guilty of “gross” negli- 
gence or wilful and wanton misconduct are 
examples, 


What Price Contributory Negligence? 


The arguments in favor of a retention of 
the doctrine of contributory negligence 
stress the points that (1) the doctrine is 
the most expedient and easily administered 
method of disposing of the case of the de- 
linquent plaintiff and (2) adherence to the 
doctrine will preserve a uniformity of de- 
cision between Louisiana and its neighbor- 
ing states. Concededly it may be difficult to 
determine whether the plaintiff who ran a 
traffic light was more at fault than the defend- 
ant who violated a speed ordinance, or what 
percentage of the fault should be attributed 
to each party. But the administration of 
intangible values and the assessment of 


Coomavrnneesnenanenoevvnnennceeencoeenvdcavuutadnenaytantsnanneniestngtevtevnvt4tisovirneseresnicaeeeeevnennnnnoennnecnnnnenenanennnnnnnennnnesnnrnnnnnenerenecovanoncnavnvvcnvucoscoccavovovorvvceccyenecatoventveaeaseovevarorvvyoceryseroorenentsnennetsvantitetnnrandttasneanenens nage 


COMPARATIVE NEGLIGENCE 


PAGE 217 











onunenenguevuanvMavud4OU444NUAUL4ANEQRUUULAELLOLAUGGEEUOUINELEUUALASOEUUETRAUOALUEEUULLLTASRULGAAAQGBULLLGLSRUOONROMDOMALEOUGNE UU COOERESDAD NE OL AANAULAENGGDUMANNG OMAN OTLA UENO UANATRUUONAR UAL ENOUMEG NAUMAN rt 


damages in terms of moral considerations 
are not new processes for courts which do 
not hesitate to determine that Mrs. Brown’s 
suffering due to an accident is worth twenty- 
five or three thousand dollars. 


Uniformity of tort rules among the several 
states is not something to be achieved at 
the expense of sacrificing substantial justice 
to the litigants. Even if uniformity were of 
paramount importance, it does not prevail 
today with respect to contributory negli- 
gence. In Mississippi, Nebraska and Wis- 
consin the doctrine has been completely 
abrogated by statute. Comparative negli- 
gence is in regular use under the Federal 
Employers’ Liability Act and many corre- 
sponding state statutes. In fact, Louisiana 
is one of the very few remaining juris- 
dictions in which the legislature has not 
sniped at contributory negligence in one or 
more instances. Even here the defense has 


been abolished under the Workmen’s Com- 
pensation Act. 


Restoring Louisiana's Heritage 


The restoration of Louisiana’s civilian herit- 
age of comparative negligence could be ac- 
complished merely through a recognition by 
the Louisiana Supreme Court that Article 
2323 of the Civil Code affords the general 
controlling principle for all negligence cases 
where both parties are at fault. In the light 
of the repeated adherence of the state’s 
jurisprudence to the contributory negligence 
doctrine, so simple a solution is hardly to 
be hoped for, however. The proper remedy 
appears to be a comprehensive and well 
thought out loss distribution statute. In 
enacting such a statute, the legislature 
should look to the experience gained in 
other states which already have such stat- 
utes and should settle the many problems 
which will arise accordingly. 





Survivor Rule Down But Not Out 


Condemned by all modern writers on the law of evidence, the tenacious survivor 
rule was upheld by the United Circuit Court of Appeals, Third Circuit, in Wright 
v. Wilson, handed down March 4, 1946. Without enthusiasm and with consider- 
able distaste, the court felt compelled to hold that the death of a defendant during 
the pendency of a federal court diversity suit arising out of an automobile accident 
which occurred in Pennsylvania precludes, under the survivor rule, the admis- 
sibility of the plaintiff’s testimony under Rule 43 (a) of the Federal Rules of 
Civil Procedure. Under the rule all evidence comes in if it is admissible under 
United States Statutes or under pre-existing rules of United States equity courts 
or state law. The inescapable conclusion, bemoaned the court, was that all doors 
were firmly locked against the admissibility of the proffered testimony in the case. 
There never had been a federal rule admitting such evidence because the course 
of federal legislation had either been to make only incomplete changes in the 
original common law or to refer the matter to state law by which the evidence was 


inadmissible. 


The Pennsylvania Supreme Court had adamantly stated that the 


language of the Pennsylvania statute prohibiting a survivor’s testimony was not 
to be circumvented. The Circuit Court of Appeals, Third Circuit, saw no alter- 


native. 


Its reasoning was sound. The court pointed out that though the rule, 


which was so thoroughly established through many generations of judicial his- 
tory, is undesirable, nevertheless, it should be removed by legislative action or 
court rule which applied generally and not by judicial legislation against a party 


in a particular action. 
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Insurance 
Round Table 








WIND-UP OF WAR DAMACE 
CORPORATION 





On March 15, 1946, the War Damage Cor- 
poration ceased to issue policies of insurance. 
“WDC” was organized by Reconstruction 
Finance Corporation on December 13, 1941, 
to provide protection against property losses 
resulting from enemy attacks. Since July 
1, 1942, when policies of insurance were 
first made available, War Damage Corpora- 
tion has issued through 546 fire insurance 
companies, acting as its fiduciary agents, 
more than 8,700,000 policies and renewal 
certificates. It is estimated that on June 30, 
1945, approximately $117,000,000,000 of War 
Damage Corporation insurance was in force. 
The RFC chairman, Mr. Charles B. Hender- 
son, stated that very few policies of insur- 
ance of War Damage Corporation have been 
applied for since V-J Day and that there 
is at present no such substantial demand 
for war risk insurance as would justify the 
expenses of maintaining facilities for its 
issuance. Insurance under policies now in 
force will remain in effect until the expira- 
tion dates specified in the policies, and until 
the expiration of any periods of extension 
effected by public announcement or au- 
thorized endorsement. 


WAR AND PEACE 


Mr. Ray Murphy, general counsel of the 
ACSE, spoke recently before the Seventh 
Annual Southern Safety Conference on the 
subject “Let Safety Be a Habit”, and drew 
some arresting parallels between the loss 
of life in war and in peace. He said, in 
part: “War is spectacular and clearly dan- 
gerous; the dangers that lie in homes and 
factories and on highways are not spectacu- 
lar and are too little realized. Yet dangers 
that lurk in the ways of peace may be as 
formidable in effect as the dangers of war. 
General Patton went through the tough 








campaigns of Africa, Sicily, France and Ger- 
many with every known kind of war ma- 
chine trying to pick him out and kill him, 
but he came through without a scratch. It 
is a bitter irony of fate that he should be 
mortally injured in an automobile accident 
after the enemy surrendered. But General 
Patton’s death is not an exception in the 
record of vital statistics; the same sort of 
thing has happened in a thousand different 
ways here in the United States. 


“On the anniversary of the battle of Iwo 
Jima, the New York Times carried an edi- 
torial that made a profound impression on 
me, Iwo Jima was a tremendous victory; 
it marked the turning point of the war in 
the Pacific. But the price was terrific. On 
the island, the enemy had dug itself into 
the hills and there was hardly a foot of 
land that was not covered by enemy guns. 
Into this hell hole, our fighting men had to 
blast their way. And they did it—under 
a rain of bullets. Ordeal by battle was 
horrible at Iwo Jima. The dead were 4,630 
—or about 150 men a day. But here in the 
United States in the same one-month period 
between February 18th and March 16, 1945, 
the number who died by accident—at home, 
at work, or on the highway—was 7,900, or 
about 265 men a day. Almost twice as 
many. Ordeal by accident can also be ter- 
rible. The price of carelessness is high.” 


INSURANCE MORTGAGE 
Ae. - 


According to a report of the Federal Home 
Loan Bank Administration all types of 
mortgage lenders, except life insurance com- 
panies, increaesd their volume of activity over 
last year. Life insurance companies, despite 
a 5 per cent drop to a total of $244,432,000 
last year, remained in fifth place, after 
miscellaneous lenders and their average 
mortgage made rose from $5,033 to $5,245, 
still the highest for all types of lenders. 
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Insurance companies made 46,601 loans during 
1945, in the total amount of $244,432,000, 
or 4 per cent of the total loans made. 


INSURANCE AND REAL ESTATE 
GO HAND IN HAND 


During the war the number of real estate 
brokers in the United States decreased sub- 
stantially, but now the services of skilled, 
well-informed real estate brokers are in 
great demand providing an expanding field 
for new individual enterprise, according to 
a booklet “Establishing and Operating a 
Real Estate and Insurance Brokerage Busi- 
ness,” issued by the Department of Com- 
merce. 


The booklet is one of a series designed to 
serve as practical guides to persons thinking 
of establishing their own business. It points 
out that there is a close tie-up between real 
estate brokerage and insurance brokerage, 
particularly in small towns. Among the 
subjects that the booklet discusses are state 
laws governing brokerage businesses; li- 
cense costs and requirements; insurance 
agents’ commissions; state insurance regu- 
lations and ethics of the brokerage and 
insurance businesses. 


The booklet also discusses state insurance 
regulations and gives sample questions 
asked in examinations set up by the various 
states to test the qualifications of persons 


THE PRESIDENT’S HIGHWAY 
SAFETY CONFERENCE 


The Association of Casualty and Surety Ex- 
ecutives and member companies have been 
assigned a very active part in all phases of 
the President’s Highway Safety Conference, 
to be held May 8, 9, and 10 in Washington. 
Sixteen representatives of the association 
and its member companies have been ap- 
pointed to one or more of the 10 different 
committees by Major General Philip B. 
Fleming, general chairman of the confer- 
ence. 





Eight of the standing committees will de- 
velop reports including recommendations 
for submission to the delegates at the Pres- 
ideut’s Conference. These reports and rec- 
ommendation will be studied and considered 
in the light of their possible employment 
in the campaign against the alarming in- 
crease in the number of motor vehicle acci- 
dents on the highway. 


Two problems which are certain to receive 
careful consideration both in committee 
meetings and the conference are those 
caused by teen-age drivers and the run- 
down condition of most present-day motor 
vehicles. Special studies have shown that 
the proportion of drivers involved in acci- 
dents is highest in the teen-age group while 
reports from 34 states indicate that a de- 
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TWEEDLE DUM AND TWEEDLE DEE: 
COVERNMENTAL OR CORPORATE 
FUNCTION ? 


The Ohio Supreme Court has split very fre- 
quently on decisions on insurance and neg- 
ligence law. Recently, in Tolliver v. City of 
Newark, 23 CCH AvutomosiLte Cases 585, 
there was a four-to-three split, in which our 
judgment and sympathies are all with the 
minority dissenters. The case involved the 
liability of a municipality for the erection of 
a stop sign on the wrong street at an inter- 
section, as a result of which a collision with 
another automobile occurred and the plain- 
tiff was injured. The allegations of the 
plaintiff’s amended petition being important 
to the decision, we set them out verbatim, 
and, substantially, in full. 





The Amended Petition 


As the basis of claimed liability against the 
defendant, the amended petition contained 
the following averments: 


“The defendant is a municipal corporation 
within the state of Ohio. 


“That Garfield avenue and Oakwood ave- 
nue are public streets and highways within 
the city of Newark, Ohio, and said Garfield 
and Oakwood avenues have both been duly 
dedicated to public use. Oakwood avenue 
extends in a northerly and southerly direc- 
tion and Garfield avenue intersects same at 
right angles. 


“Plaintiff, Helen E. Tolliver, on Septem- 
ber 29, 1942, about 10:15 p. m., was driving 
an automobile in a northerly direction on 
said Oakwood avenue and entered said in- 
tersection. At that time one James Beal en- 
tered said intersection, driving another auto- 
mobile; said Beal proceeding in a westerly 
direction on Garfield avenue and at said in- 


What the Courts 


Are Doing 


tersection said Beal drove his said automo- 
bile into the automobile driven by plaintiff, 
the said two cars colliding and plaintiff suf- 
fered certain personal injuries hereinafter 
described from the impact of the said 
automobiles. 


“Plaintiff says that her personal injuries, 
hereinafter described, were proximately 
caused by a nuisance created by the de- 
fendent on said Garfield avenue in the form 
and structure of two unauthorized “Stop 
signs.” Said stop signs had been erected by 
agents and employees of the defendant on 
said Garfield avenue near said intersection 
several years prior to the date of the oc- 
currence of plaintiff’s injuries and the de- 
fendant had both actual and constructive 
notice of the erection and location of said 
signs. Said stop signs on Garfield avenue 
in substance recited “Thru Street—Stop.” 
Plaintiff had been aware for a long time 
prior to the said collision of the location of 
said stop signs and drove into said intersec- 
tion in reliance upon said stop signs as giv- 
ing plaintiff the right of way. 


“However, the city of Newark, Ohio, had 
at no time duly designated Oakwood avenue 
as a thru street, main thoroughfare, but as 
a matter of fact, had designated Garfield 
avenue as a thru street and main thorough- 
fare by ordinance No. 5068, effective April 
5, 1938. 


“Therefore, the agents and employees had 
wrongfully placed said stop signs on the 
wrong street and in violation of said ordi- 
nance, and a nuisance was thereby created 
endangering the lives and property of trav- 
elers on said streets and highways. And 
shortly after the accident agents and em- 
ployees of the defendant removed said “Stop 
signs” and placed them on Oakwood avenue 
near said intersection. 


“Said nuisance was proximately caused by 
the negligence of agents and employees of 
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the defendant in course of their employment 
by placing said stop signs on a street not 
authofized by ordinance or law.” 


Case History 


The amended petition also contained spe- 
cific averments as to plaintiff's claimed in- 
juries, together with a prayer for relief. The 
defendant filed a general demurrer upon the 
ground that the amended petition did not 
state facts sufficient to constitute a cause of 
action. The Court of Common Pleas sus- 
tained the demurrer and entered judgment 
in favor of the defendant. Upon appeal on 
questions of law, the Court of Appeals (one 
judge dissenting) reversed the judgment of 
the Court of Common Pleas, and remanded 
the cause. The case came to the Ohio Su- 
preme Court for review following the allow- 
ance of a motion to certify the record. 


“So Held in the State of Ohio” 


Going through again the unrational rigma- 
role about governmental or corporate func- 
tion, the majority of the court held that no 
liability was alleged against the city: 
(1) because the regulation of traffic on pub- 
lic streets (as distinguished from the con- 
struction, care and maintenance of the 
street themselves) is a governmental, not a 
corporate, function; (2) because there was 
no sufficient allegation that the stop signs 
erected were unauthorized, even though im- 
properly placed, or that their erection was 
in violation of ordinance; and, finally, 
(3) because the amended petition failed to 
allege that Beal, the driver of the car which 
collided with the plaintiff’s car, did or did 
not stop his automobile in compliance with 
the command of the stop sign before pro- 
ceeding into the intersection. 


It is, perhaps, too late in the ideological day 
to attempt to make rational the distinctions 
in the law of municipal liability, which turn 
on some real or fancied difference between 
governmental or corporate functions. What 
in one state is one type of function, in an- 
other state is another. The classification on 
a rational basis has broken down, and now 
the best that can be done is to try to follow 
the precedents and their necessary corol- 
laries—a strictly ritualistic proceeding that 


has little to recommend itself but a foolish 
consistency. The remedy would seem to be 
a statute, doing for municipalities what the 
state of Michigan has done for its govern- 
ment, abolishing the distinction between 
these two ancient shibboleths, and making 
the governmental unit liable for wrongful 
acts done in either capacity, governmental 
or corporate. 


A Fine Distinction 


The Ohio court makes a distinction between 
the duty of a municipality in caring for and 
supervising the maintenance of streets, and 
the regulation of traffic thereon.’ Says the 
court: “There is a well recognized differ- 
ence between the condition of a street and 
its use by the public No case has 
been found wherein a municipality has been 
held liable for the manner in which it regu- 
lated traffic upon the streets or erected 
traffic signs at intersections. We think that 
the distinction between the failure of a city 
to keep its streets in a safe condition as 
regards physical defects therein and the 
failure or neglect in regulating traffic thereon 
is clear and definite.” (But is it reasonable?) 
“As we view the situation, the plaintiff is 
here attempting to bring the instant case 
within the statute which creates municipal 
responsibility for the condition of its streets. 
Neither reason nor authority sustains such 
a position.” This attempted distinction be- 
tween the condition of a street considered 
as a strip of so many linear feet of asphalt, 
and its condition when in use by the public 
strikes us as a bit metaphysical. 


As to the second ground of the court’s deci- 
sion—that there was no sufficient averment 
to warrant the inference that the stop signs 
were unauthorized, or were wrongly placed 
upon Garfield avenue in violation of an 
ordinance—reference to the portion of the 
plaintiff's amended petition quoted above 
will show the court’s error. Says the dis- 
senting opinion: “The amended petition 
alleges that the signs were wrongfully 
placed and a nuisance thereby created. The 
petition further alleges that ‘the city of 
Newark, Ohio, had at no time duly desig- 
nated Oakwood avenue as a through street, 
main thoroughfare.’ ” 
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A Question of Law? 


The last ground of the court’s decision 
interests us most. Its full flavor can be 
appreciated only by full quotation. 


“There is another and equally cogent reason 
for the conclusion that plaintiff’s petition is 
fatally defective. The demurrer admits all 
allegations of fact well pleaded but does not 
admit conclusions of law. Ordinarily the 
question of proximate cause is a question of 
fact but where, as here, there is no dispute 
as to facts that question becomes a question 
of law. 


“The amended petition fails to allege 
whether Beal did or did not stop his auto- 
mobile on Garfield avenue in compliance 
with the command of the stop sign before 
proceeding into the intersection. 


“If Beal did stop his car before entering the 
intersection and thereafter drove his car into 
collision with plaintiff’s car while she was 
driving through the intersection, then the 
collision was the result of Beal’s negligence. 


“On the other hand if Beal failed to obey the 
stop sign before entering the intersection 
then he was guilty of negligence per se and 
the collision was equally the result of Beal’s 
negligence. 


“In either event under the allegations of the 
amended petition the sole proximate cause of 
the collision was Beal’s negligence and the 
trial court was warranted in sustaining the 
demurrer upon that ground.” 


If Beal Failed to Stop— 


Here is how the dissenters deal with this 
majority ground: “The opinion takes the 
position that this court may at this time 
say as a matter of law that the alleged 
nuisance was not the proximate cause of 
plaintiff’s injuries, but that the negligence of 
the driver of the other car was the sole 
proximate cause. The opinion criticizes the 
failure in the amended petition to allege 
whether the driver of the other car did or 
did not stop his automobile on Garfield 
avenue. We think such an allegation im- 
material. 


“The opinion contains the statement: ‘On 
the other hand if Beal failed to obey the 
stop sign before entering the intersection 
then he was guilty of negligence per se and 


the collision was equally the result of Beal’s 
negligence.’ 


“Surely the majority do not mean to ac- 
quiesce in the statement that the failure to 
observe an unauthorized stop sign erected 
on a main thoroughfare is negligence per se. 
Indeed, this court has held that the duty 
imposed by the statute upon the driver of 
a vehicle on an intersecting highway is not 
specific requirement to do or omit to do a 
definite act but rather a rule of conduct 
and the rule of per se negligence is not ap- 
plicable thereto . . . It is axiomatic that 
negligence is never presumed, yet in the 
majority opinion we have an application of 
the exact opposite of this principle . . 
We grant that if the evidence discloses that 
the negligence of the driver of the other car 
was the sole proximate cause of plaintiff’s 
injuries the city would not be liable. But it 
is our position that the allegations justify the 
inference that an intervening cause, to wit, 
the action of the driver of the other car, 
was the sole proximate cause of plaintiff’s 
alleged injuries.” 


If Beal Did Stop— 


Let us add a few observations of our own. 
The dissenting opinion only takes issue with 
one half of the majority's hypothesis, 
namely, that if Beal failed to stop for the 
stop sign, the accident was caused by his 
negligence. Here is the other half of the 
error: “If Beal did stop his car before 
entering the intersection and _ thereafter 
drove his car into collision with plaintiff’s 
car while she was driving through the inter- 
section, then the collision was the result of 
Beal’s_ negligence.” This extraordinary 
guess at a conclusion of law is supposed 
to follow as a matter of law from the read- 
ing of the plaintiff’s amended petition. But 
does it? 


Collision following a stop at a stop sign 
is not negligence per se. Whether or not a 
motorist has the right of way after a stop 
at a stop sign, is ordinarily a question of 
fact for the jury. He may have started up 
after his stop, when the car on the intersect- 
ing street was a safe distance away and 
travelling at a normal rate of speed; then, 
when he got out into the intersection, the 
approaching car on the intersecting through 
street may have speeded up in excess of 
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the speed limit in an attempt to be first 
through the intersection. Or the intersect- 
ing through street may have been blocked 
by shrubbery and bushes, and the way may 
have appeared safe to cross after the re- 
quired stop-sign stop was made. Or the 
Beal car might have been catapulted into 
the intersection by being struck from the 
rear by a car following it. Or the Beal 
car may have started forward and into the 
intersection of its own accord, because of 
a defect in the clutch mechanism, not at- 
tributable to any negligence on the part of 
Beal. Or the Beal car may have been an 


ATTORNEY'S 


emergency vehicle, entitled to the right of 
way over all other vehicles. Beal may have 
been driving his car at the point of a gun 
wielded by a bandit in the back seat. If 
some of these suggestions seem farfetched, 
they are none the less possible, and serve to 
illustrate the brashness of the majority find- 
ing of negligence as a matter of law, as well 
as the truth of the rule that negligence is 
never presumed. 


The Tolliver case is another illustration of 
the tendency of reviewing courts to take 
over the functions of the jury in mixed fact- 
law matters. 


INVESTIGATION NOT SUBJECT TO DISCOVERY 


The question of whether or not the investigations and statements of an attorney 
made in the preparation of his case were to be available to the opposing side by 
way of discovery under the Federal Rules was decided in Hickman, Admr, v, 
Taylor et al., by the United States Circuit Court of Appeals, Third Circuit, on 
December 10, 1945. The suit arose out of the death of five seamen when a tug 
owned by the individual defendants capsized. The plaintiff filed interrogatories 
asking whether or not any statements of the members of the crew were taken, 
and asked that if they had been taken, that copies of the statements be attached 


to the answer to the interrogatories. 


The defendants and their counsel refused 


to answer the interrogatories, and sentences were imposed upon them for criminal 
contempt in refusing to answer. On appeal the CCA-3 upheld the privilege of an 
attorney against disclosure to the opposing party of information obtained by him 
in the course of his professional representation; however, the court went on to 
say, that under rules 26, 33, and 34 of the Federal Rules of Civil Procedure dis- 
covery is to be freely granted in advance of trial. 


The court said that if a lawyer were required to disclose the results of his in- 
vestigation he might be called as a witness by the other side in order to prove a 
prior statement by the witness inconsistent with the latter’s testimony on the 
stand, and thus be put in a position adverse to his client’s interest. 


FIRST ATOM BOMB CLAIM FILED 


In what is said to be the first case, Walter Edwards, a mechanic formerly 
employed at Oak Ridge in the manufacture of the atom bomb, has filed suit 
against his Oak Ridge employers, Carbide and Carbon Chemical Corporation, 
for $20,000 damages for what is described as a “chemical irritation of the respira- 
tory system contracted from exposure to poisonous gases and radio activity in 


the manufacture of the atom bomb.” 


The bill filed claims that Carbide and 


Carbon Corporation used the “gaseous diffusion method in splitting the atom.” 


FINDERS KEEPERS 


When the woman customer found a negotiable $1,000 bond on the floor of the 
bank’s safety deposit vault, she turned it over to the bank, to try to locate the 


owner, 


Though no one claimed the bond, the bank being unable to locate 


the owner, the bank refused to return the bond, until ordered to do so by a court 


in a replevin suit. 


The Circuit Court Judge at Springfield, Illinois has decided 


that the woman-finder is entitled to the bond; that the bank vault was a semi- 
public place; and that the rule of “finders keepers” applied to the case. 
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of the respondent’s causes of action, that it 
became and was its duty, after having as- 
sumed that right, not to abandon plaintiff 
at a critical time when such abandonment 
might cause serious damage to respondent’s 
rights. The gist of the cause of action is 
the manner in which, and the time when, 
the appellant withdrew from the defense of 
respondent’s law suits”. The insurance 
company took charge of the defense in the 
actions after plaintiff represented to it that 
he was sixteen years of age. There was 
nothing that would cause defendant to doubt 
plaintiff's statement, and it had a right to 
rely on said statement. If after discovering 
that plaintiff was under the age coverage 
provided by the policy, the insurer had con- 
tinued with the defense of the action, under 
the decisions of the courts of Missouri, there 
was a strong probability that the insurer 
would be held to be estopped to deny lia- 
bility under the policy. But in the instant 
action, the insurer withdrew immediately 
upon discovering the true age of the driver, 
and since its attorneys represented both the 
plaintiff and defendant in the Toles cases, 
it would have been unprofessional conduct 
on their part to continue with the defense 
of these actions. The trial court erred in 
not sustaining defendant’s demurrer, and 
judgment of the trial court was reversed.— 
Helm, etc., respondent v. Inter-Insurance 
Exchange for the Automobile Club of Mis- 
souri, appellant. Missouri Supreme Court. 
February 11, 1946. 24 CCH AUTOMOBILE 
CAsEs 609. 


Arthur W. Allen, Woodruff Bldg., Springfield, 
Mo., Seiler, Blanchard & Van Fleet, Joplin, Mo., 
Moser, Marsalek & Dearing, Pierce Bldg., St. 
Louis, Mo., for appellant. 


Norman & Foulke, Henry Warten, Joplin, Mo., 
for respondent. 


ADMISSIBILITY OF RECORDS OF 
PUBLIC HOSPITAL 


(IOWA) 


e Exception to hearsay rule 
Circumstantial guarantee of 
trustworthiness 


Knocked down and dragged on the pave- 
ment by defendant’s curbliner, Lucille 
Gearhart received serious injuries, which 
necessitated hospital confinement for three 
months, surgical operations, and treatment 
by a physician after her release from the 


hospital. Mrs. Gearhart claimed medical 
expense of $345, hospital expense of $466.25, 
and injury to clothing of $100, all of which 
amounts were conceded by defendant to 
be correct. In addition, she sought $400 ex- 
pense incurred in providing care for her 
household and two children while disabled, 
making a total of $1,311.25, and an additional 
$4,000 for damages and expense. The jury 
returned a verdict in her favor in the amount 
of $1,311.25. Both parties appealed, plaintiff 
claiming that the trial court erred in failing 
to admit the hospital records offered in evi- 
dence by her and failed to instruct the jury 
on the doctrine of last clear chance. 


As foundation for the hospital records offered 
in evidence, Mrs. Gearhart called Mrs. 
Mabel Clark, an employee of the hospital, 
who testified that she assisted Sister Mary 
Louise in her work of keeping the records. 
She identified the records of the hospital in 
connection with the case of Mrs. Gearhart, 
including the history on the first sheet, the 
personal history and physical examination 
on the next sheet, and the operative sheets 
and nurses’ notes at the back of the records. 
She testified that the records were made in 
the usual and ordinary course of business 
of the hospital and explained that they were 
made by the nurses and doctors in charge 
of the patient. A nurse testified as to en- 
tries she had made on the record, identified 
some of the entries on the sheets as made by 
other nurses, but was unable to identify 
other entries. She further stated that some 
of the nurses who made the entries could not 
be produced. On objection the court re- 
fused to admit these records in evidence, 
either in their entirety or as to separate 
items. 


The courts are divided on the question of 
the admissibility of public hospital records 
to show the condition of the patient as bear- 
ing on the amount of pain and suffering. 
The majority rule favors the admission of 
such records when properly identified and 
the proper foundation is laid. Said the 
Court: “If admissible, these records would 
constitute one of the exceptions to the hear- 
say rule, such as dying declarations, state- 
ments of fact against interest, books of ac- 
count, declarations about family history, etc. 
It is apparent that hospital records cannot 
be governed by the same rules or principles 
as applied to books of account nor admitted 
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under our statute relating to such entries. 
The medical records of patients at a hos- 
pital organized on a modern plan should be 
placed under the exception to the hearsay 
rule and should be admissible either on 
identification of the original by the keeper 
or offer of the certificate and a sworn copy.” 
The reasons for admissibility of evidence of 
such exceptions are the necessity and cir- 
cumstantial guarantee of trustworthiness 
which form the basis of the admission of all 
such exceptions. The calling of all the 
attending physicians and nurses who co- 
operated to make the record of even a single 
patient would seriously interfere with hos- 
pital management. There is a circumstan- 
tial guarantee of trustworthiness “for the 
records are made and relied upon in affairs 
of life and death. Moreover, amidst the 
day-to-day details of scores of hospital 
cases, the physicians and nurses can ordi- 
narily recall from actual memory few or 
none of the specific data entered; they them- 
selves rely upon the record of their own 
action; hence, to call them to the stand 
would ordinarily add little or nothing to the 
information furnished by the records alone. 
The occasional errors and omissions occur- 
ring in the routine work of a large staff 
are no more an obstacle to the general trust- 
worthiness of the records than are the errors 
of witnesses on the stand. And the power 
of the court to summon for examination the 
members of the recording staff is a suf- 
ficient corrective, where it seems to be 
needed and a bona fide dispute exists.” 


Withdrawing the issue of last clear chance 
from the jury was further error upon the 
part of the trial court. There was sufficient 
circumstantial evidence to justify a finding 
that the bus driver, notwithstanding his de- 
nial, saw the pedestrian and knew her peril 
in time, by the exercise of ordinary care, 
to have avoided the injury. Because of error 
in failing to submit the issue of last clear 
chance and in excluding the hospital rec- 
ords, judgment for Mrs. Gearhart was re- 
versed and remanded.—Gearhart et al., 
plaintiffs, appellants v. Des Moines Railway 
Company, defendant, appellee. Iowa Su- 
preme Court. Filed February 5, 1946. 24 
CCH AutomosiLe CAsEs 612. 

Havner & Powers, Des Moines, Iowa, for plain- 
tiffs, appellants. 

Bradshaw, Fowler, Proctor & Fairgrave, Har- 
old St. Thomas, R. H. Work, Des Moines, Iowa, 
for defendant, appellee. 


APPREHENSIVE PASSENGER'S 
LEAP FROM TAXICAB 
(MASSACHUSETTS) 


@ Driver’s refusal to stop 
Passenger frightened 
Emergency 





“I want to get out. Let me get out,” plain- 
tiff screamed in protest and fright as she 
prepared to jump from defendants’ taxi. 
The night was dark with a heavy mist and 
the street lights dimmed in accordance with 
blackout regulations. Noticing that the 
driver was taking her down the wrong street, 
plaintiff informed the driver of this fact and 
asked to be discharged from the cab. When 
his sole response was a chilling leer, she 
leaped, as a result of which she sustained 
severe injuries, 


“The jury could find that the driver knew 
that plaintiff had become frightened and 
was preparing to jump if he did not stop 
the vehicle. He testified that he knew it 
was his duty to stop when a passenger re- 
quested him to do so It could be 
found that he was negligent in not stopping; 
that in continuing he was imposing 
an unreasonable risk of harm upon plaintiff; 
and that his negligence created an emer- 
gency which induced the plaintiff to jump 
from the moving vehicle. Weare not 
prepared to say that plaintiff ought not to 
have been frightened to the extent the evi- 
dence indicates that she was. His 
intent to continue despite her protests could 
be found only to have added to her bewilder- 
ment and fear and to have reasonably caused 
her to become apprehensive that her per- 
sonal safety might be endangered unless 
she leaped from the automobile, . . . If 
she acted suddenly in the face of what she 
mistakenly but reasonably regarded as an 
imminent and serious danger to her personal 
security, her conduct in attempting to avert 
this danger by leaving the automobile can- 
not be said as a matter of law to have been 
negligent.” Defendants’ exceptions to the 
verdict for plaintiff were overruled.—Welsh 
v. Morse. Massachusetts Supreme Judicial 
Court. January 16, 1946. 24 CCH Auvto- 
MOBILE CASES 678. 


S. L. Kaplan, for plaintiff. 
D. H. Fulton, for defendants. 
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FAILURE TO SETTLE CLAIM 
WITHIN POLICY LIMITS 


(OHIO) 


e Liability for total judgment 
Settlement negotiations 
Good faith 


The insurer refused to accept an offer of 
settlement in two tort actions brought 
against the insured, arising out of the negli- 
gent operation of one of the insured trucks. 
The policy limits were $10,000 for one per- 
son in any one accident, and $20,000 for two 
or more persons in any one accident. A 
three-year-old child was struck by the in- 
sured vehicle, and two actions were filed 
against the insured. The insurance company 
undertook the defense of the action. Just 
prior to trial an offer of settlement was made 
of $5500 for both cases. The company 
offered to contribute $4250 towards the set- 
tlement, but declared that the insured would 
have to contribute the balance of $1250, giv- 
ing as its reason the fact that it had rein- 
sured one-half the risk so that the most it 
would lose of the case went to trial would 
be $5000. The insurance company recom- 
mended settlement for $5500 in view of 
the serious injury to the child. But the in- 
sured declined to do so under an arrange- 
ment whereby it would contribute $1250, 
since its policy provided $10,000 coverage. 
The case proceeded to trial, and the jury 
rendered a verdict of $10,000 in the child’s 
action. By agreement, a judgment for $1600 
was entered in the father’s action for loss 
of services. Thereafter, the attorney for the 
child and his father offered to settle both 
judgments for $10,000, if no appeal was 
taken. However, the insurance company 
refused this offer, and the judgment in the 
child’s action was affirmed on appeal. The in- 
surance company then paid the judgment of 
$10,000, which entirely consummated its 
obligation under the policy, and plaintiff was 
compelled to pay the remaining judgment 
of $1600, plus costs. It was this amount, 
which plaintiff was forced to expend, it 
sought to recover in the instant action. 


“An insurance company owes the duty of 
good faith in conducting its assured’s de- 
fense and negotiations for settlement of 
claims made against such assured that come 
within the terms of a policy of insurance 
issued by the insurer to the insured. 
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‘Negligent failure of the insurer under an 
automobile accident policy to settle a third 
person’s claim for an amount within the lim- 
its of the policy renders the insurer liable 
for total judgment against the insured . . . 
The insurer cannot escape liability by acting 
upon what it considers to be for its own in- 
terest alone, but it must also appear that it 
acted in good faith and dealt fairly with the 
insured. It finally rejected a reasonable 
offer of settlement within that limit because 
the insured would not assume a part of its 
contractual liability. The jury was, there- 
fore, warranted in finding that the insurer 
did not act in good faith toward the insured 
in considering . the claim for damages, 
in refusing to settle, and in demanding that 
the insured contribute to the settlement 
which it could and should have made at its 
own expense.’” 


Concluding that there was substantial evi- 
dence in support of the issues presented by 
the pleadings, the court ruled that it was 
prejudicial error to direct a verdict for the 
insurance company. Judgment for the in- 
surer was reversed and the cause remanded 
for further proceedings.—The J. Spang 
Baking Company v. The Trinity Universal 
Insurance Company. Ohio Court of Ap- 
peals, Cuyahoga County, Eighth District. 
February 18, 1946. 24 CCH AvtTomosiLe 
Cases 618. 

Kuth, Meyers & Bradley, for plaintiff, appellant. 
Quigley & Byrnes, for defendant, appellee. 


FATHER’S ACTION FOR LOSS OF 
DAUGHTER'S SOCIETY 


(WISCONSIN) 


e Wrongful death statute construed 
Administrator as proper party 
Automobile collision 


May a father recover for the loss of society 
and companionship of his daughter killed in 
an automobile accident? Plaintiff Deuster, 
a widower, and his only child, Violet, were 
guests in an automobile of one Carl Wegner 
who, through his negligence, caused the 
plaintiff and his daughter to be injured. The 
daughter lived for about one and one-half 
hours after the accident, suffering conscious 
pain from the time of the accident until 
her death. Plaintiff sued to recover (a) dam- 
ages resulting from his own bodily injuries 
and (b) as the father of Violet Deuster, de- 
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ceased, for the loss of society and compan- 
ionship of his only child, Violet. The por- 
tion of a verdict for the plaintiff which 
awarded the plaintiff $2,500 by reason of 
the loss of the society and companionship 
of his daughter, Violet, was stricken by the 
trial court, and the plaintiff appealed. 


“The question therefore presented is whether 
the plaintiff can maintain an action as the 
father of his deceased daughter to recover 
damages for the loss of society and com- 
panionship of such deceased daughter where 
a cause of action exists in favor of the estate 
of the deceased. It was stipulated that 
Violet Deuster lived for about an hour and 
a half after the accident and endured con- 
scious pain and suffering prior to her death. 
No administrator of her estate was ap- 
appointed, and no personal representative of 
such deceased person is a party to this ac- 
tion.” The statute providing recovery for 
wrongful death designates the personal rep- 
resentative of the deceased as the person 
who shall bring the action. Provision is 
then made for bringing the action in the 
name of the person or persons to whom the 
amount recovered shall belong, in the fol- 
lowing language: “. . . provided, that if 
there be no cause of action in favor of the 
estate of such decedent and the person or 
persons to whom the whole amount sued 
for and recovered belongs, as above pro- 
vided, shall be the husband, widow, or parent 
or parents, lineal decedent or ancestors, 
brothers or sisters of the deceased, suit may 
at his or her or their option be brought 
directly in his or her or their name or names 
instead of being brought in the name of the 
personal representative of such deceased 
person.” Subsection (2) was added by 
amendment in 1931, and it provided: “In 
addition to the benefits provided for in sub- 
section (1) a sum not exceeding twenty-five 
hundred dollars for loss of society and com- 
panionship shall accrue to the parent or 
parents or husband or wife of the deceased.” 
It is the claim of the plaintiff that this 
amendment created a separate and distinct 
cause of action in the parent. Said the 
Washington Supreme Court in rejecting this 
contention: “To hold that this subsection 
creates a separate and distinct cause of ac- 
tion in the parent or parents or husband or 
wife of the deceased would necessitate the 
bringing of two actions to recover the dam- 
ages authorized by the death-by-wrongful- 


act statute, where it is necessary to recover 
general damages in an action by the personal 
representative of the deceased person. This 
would require a multiplicity of suits to re- 
cover the damages resulting from the death- 
by-wrongful-act, where the same party is 
entitled to the damages recovered, which is 
unnecessary if the action is brought by the 
proper party. If no cause of action ex- 
isted in favor of the estate of the decedent, 
the plaintiff could have maintained an ac- 
tion for damages caused by the death, in- 
cluding the damages in question, but in view 
of the fact that a cause of action does exist 
in favor of the estate of the decedent it is 
considered that the damages for loss of 
society and companionship are part of the 
damages recoverable in an action brought 
by and in the name of the personal repre- 
sentative of such deceased person, and there- 
fore cannot be maintained in this action.” 
Judgment affirmed—Papke, Spec. Admx., 
appellant v. American Automobile Insur- 
ance Company of St. Louis, Missouri. Wis- 
eonsin Supreme Court. February 15, 1946. 
24 CCH Avuromosite Cases 754. 

Rubin, Zabel & Ruppa, Milwaukee, Wis., for 
appellant. 


Shaw, Muskat & Paulsen, Milwaukee, Wis., for 
respondent. 


IMPOSTOR AT CLOSED 
PARKING LOT 


(OHIO) 


e Parking lot owner’s liability 
Apparent authority 
Estoppel 


The young man who approached her, looked 
to the plaintiff like an attendant of the park- 
ing lot, and so she delivered her car to him. 
When she left, he took it and drove it into 
the street where he was involved with it in 
a collision. She sued the owner of the park- 
ing lot. The plaintiff had parked her auto- 
mobile in this particular lot about once a 
week, for two years. There was nothing 
unusual about the parking lot on the day in 
question. A man approached her, vith what 
appeared to be parking tickets in ais hand, 
and she left the automobile on the lot with 
him, assuming that he was the agent of the 
defendant-owner of the parking lot. In fact, 
he was an impostor, and the parking lot had 
been closed down by the owner of the lot. 
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The young man said he would place plain- 
tiff’s automobile on the lot for her. He 
asked her how long she intended to park 
and when she told him about an hour, he 
said that in view of that she could leave the 
automobile where it could be easily taken 
out and that she would not need a parking 
ticket. He asked if the keys were in the 
automobile and when told they were, he 
said: “You can go. I will take care of the 
car.” She saw him get into the automobile, 
but left before he had moved it from the 
place near the entrance where she had 
stopped it. While talking to her about park- 
ing the automobile, he asked her for thirty 
cents to park the automobile and she told 
him that she would pay when she returned 
for the car, as she was in the habit of doing. 
She had parked there before without receiv- 
ing a ticket, but as a general rule a ticket 
had been given to her. This was the first 
time she had been asked to pay in advance 
there, but she had paid in advance at other 
parking places. 


The defendant’s evidence showed that it had 
possessed this parking lot for several years 
upon which it had conducted a parking lot 
business; that there was a sign at the en- 
trance advertising the fact that it was a 
parking lot; that in the conduct of the busi- 
ness it had been in the custom of issuing 
tickets to patrons. Defendant’s testimony 
was that it had been unable to employ an 
attendant just prior to this date and so had 
placed a log across the entrance to indicate 
that it was closed, but that this log had 
been removed to the defendant’s knowledge. 
The young man who had assumed to take 
care of the plaintiff’s automobile had applied 
for the position at the parking lot that morn- 
ing, but the manager had declined to employ 
him, because he did not know how to drive. 
Tt developed later that the young man was 
seventeen vears old and sometime before 
that had been adjudged feeble-minded, and 
committed to a public institution, from 
which he was paroled at the time of the 
occurrence. There was no evidence that any- 
one representing defendant knew that the 
young man was on the lot and assuming 
to represent it in conducting the business. 
The plaintiff had judgment in the trial court, 
and the defendant appealed claiming that 
it should have had a directed verdict for 
failure of proof of negligence; and complain- 


ing of error in submitting to the jury the 
question of actual authority of the im- 
postor. The Court of Appeals, although be- 
lieving that the issue of negligence was for 
the jury, reversed the judgment on the 
ground that the issue that should have been 
submitted to the jury was not the actual 
authority of the impostor, but his apparent 
authority and whether defendant was 
estopped to deny liability. 


“As we interpret the record, there is evi- 
dence tending to prove that the owner of 
a business, carried on at a designated place, 
concluded to discontinue it for a short inter- 
val, but gave no notice of such discontin- 
uance, and allowed the place to remain open 
and unattended, and the business signs to 
remain in place during the interval during 
which an impostor took advantage of the 
situation to enter the place and transact 
the business as though he were authorized. 
A customer who had been a patron for two 
years repaired to the place and transacted 
the customary business with the impostor 
under the circumstances set forth. Now 
what were the duties of the parties under 
these circumstances? . . . [Reviewing au- 
thorities.] . . . Under these authorities, we 
are of the opinion that there is substantial 
evidence of acts and omissions of defendant 
creating an apparent authority and upon 
which to base an estoppel of the defendant 
to deny that the impostor was its duly au- 
thorized agent in favor of a customer who 
was justified in relying and in fact did rely 
on the appearance of authority. But the cus- 
tomer could only be justified if he believed 
in good faith, after exercising reasonable 
care and prudence, that the person who was 
assuming to act as an agent was in truth 
an agent and was acting within his author- 
ity. While in this case there are acts and 
omissions on the part of the defendant that 
might cause a reasonably prudent person to 
conclude that the parking lot was being 
operated that day as usual and cause her to 
enter and entrust her automobile to the 
attendant whom she had reason to anticipate 
would be there to serve her, the conduct of 
the impostor who attended her was unusual 
in some respects and might have aroused the 
suspicion of a reasonably prudent person 
and caused inquiry and disclosure of. the 
imposition. This situation raised issues for 
submission to the jury... . An examination 
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of the charge discloses that the court ... 
submitted the case on the theory that lia- 
bility depended upon establishing a prima 
facie case of actual authority of the attend- 
ant, and proof of failure to use due care for 
the protection of the automobile. ... We are 
of the opinion that the court erred in so 
defining the issues to the jury and in so 
charging as to the basis of liability.” Judg- 
ment for the defendant was reversed, and a 
new trial granted—Luken v. Buckeye Parking 
Corporation, appellant. Ohio Court of Ap- 
peals, First Appellate District. November 
13, 1945. 24 CCH Automosite Cases 749. 
William J. Rielly, James M, McPherson, for 
appellee. 

Clarence M. Smith, for appellant. 


IS THE GOVERNMENT A 
SOLDIER'S “MASTER”? 


(CALIFORNIA) 


e Loss of services of soldier 
Government’s recovery from tort- 
feasor 
Master-servant relationship 





Has the government a cause of action for 
the loss of a soldier’s services against the 
negligent tortfeasor? This question of first 
impression arose when the Government in- 
stituted suit in the District Court to recover 
the total of its payments in wages and 
medical care during the incapacity of the 
soldier, who was struck while crossing a 
street by a truck driven by an employee of 
the Standard Oil Company. The Govern- 
ment prevailed in the District Court on the 
theory that the government-soldier relation- 
ship was analogous to that of master and 
servant, parent and child, or husband and 
wife, and that therefore, the Government has 
a cause of action for the loss of a soldier’s 


services similar to those of a parent for a 
child, 


“The right of a master to sue for the loss 
of services of his servant is an old remedy 
atcommon law. The action appears to have 
arisen when the basis of society was that 
of “status” and when there was no pro- 
cedure in the King’s courts for enforcing 
a simple contract. In that early day, the 
servant was looked upon as a member of 
the master’s family, and, thus, the action 
was similar to writs of trespass for injury 
to a wife or child, or for debauching a wife, 
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daughter, or female servant.” Today the 
master-servant relationship is based on con- 
tract. Therefore, the master’s cause of ac- 
tion for loss of his employee’s services is 
an anomaly in the law for “while intention- 
ally to bring about a breach of contract may 
give rise to a cause of action * * *, a tort 
to the person or property of one man does 
not make the tort-feasor liable to another 
merely because the injured person was under 
a contract with that other, unknown to the 
doer of the wrong. * * *”’ In California 
the master’s cause of action for the loss of 
an employee’s services is based upon the 
California Civil Code, Section 49. This sec- 
tion forbids the abduction or enticement of 
a child from a parent or guardian; the seduc- 
tion of a person under the age of legal 
consent; and any injury to a servant which 
affects his ability to serve his master, 
other than seduction, abduction or criminal 
conversation. 


Ruling that this section of the Civil Code 
was governing, the Circuit Court of Appeals 
reversed the District Court, holding that the 
Government’s case must fail for two reasons: 
first, because the government-soldier rela- 
tionship is not within the scope of Sec- 
tion 49 of the Code, and secondly, because 
the government is not a “master” and the 
soldier is not a “servant” within the meaning 
of the Code section, “Even if the government- 
soldier relationship is the basis for an action 
at common law, it must be noted that Sec- 
tion 49, both as amended in 1905 and 1939 
is in derogation of the common law because 
other personal relations traditionally pro- 
tected by that law are withdrawn from the 
section.” Though conceding that there are 
resemblances between the master-servant 
relationship and the government-soldier 
relationship, the court viewed the distin- 
guishing features as so great that it did 
not believe that it was the legislative intent 
to include the words “soldier” and “govern- 
ment” within the phrase “master and serv- 
ant” in Section 49, “In our opinion authority 
for this action should come through legisla- 
tion and not from an attempt by the courts 
either to enlarge the scope of an ancient 
common law cause of action or to create a 
new one. Judgment for the Government 
was reversed.—Standard Oil Company of 
California et al. v. United States of America. 
United States Circuit Court of Appeals, 
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Ninth Circuit. February 14, 1946. 24 CCH 
AUTOMBILE CASEs 647. 
Jennings & Belcher, Los Angeles, Cal., H. 


Rowan Gaither, Jr., Louis V. Crowley, Arthur 
E. Cooley, San Francisco, Cal., for appellants. 


Charles H. Carr, U. S. Atty., Ronald Walker, 
Cameron L, Lillie, Asst. U. S. Attys., Los An- 
geles, Cal., for appellee. 

Nourse & Jones, Los Angeles, Cal., as amicus 
curiae. 


ONE MOTORWOMAN WAVES TO 
ANOTHER AND STREET CAR 
AND AUTO CRASH 


(VIRGINIA) 


e Inattention of motorwoman 
Red light ignored 
Street car and automobile collision 


Women will be women, even though they 
are motorwomen. At the time of the acci- 
dent which caused damage to the plaintiff, 
the motorwoman was driving her street car 
up to the intersection; just before she reached 
the crossing she was engaged in waving at 
the motorwoman on the other street car 
which was proceeding in the opposite direc- 
tion. The plaintiff, driving his automobile, 
made a left turn at the intersection on the 
green light. He looked for street cars and 
saw one approaching, but assumed it would 
stop in view of the traffic signal and the fact 
that people were waiting to board the car. 
However, the motorwoman, waving at her 
fellow motorwoman, ignored the traffic light 
and the waiting passengers, and crashed into 
the plaintiff’s automobile. In affirming the 
judgment the Court said: 


“The evidence discloses an absence of due 
care upon the part of the motorwoman on 
the defendant’s electric car. This young 
woman, who had had no other experience 
in the operation of cars, had been trained 
for a period of fifteen days. She had oper- 
ated cars for a little over two months. As 
she operated her car upon this occasion just 
before it reached the crossing she was en- 
gaged in waving at the motorwoman on the 
other street car which was proceeding or 
about to proceed in the opposite direction. 
She paid no attention then to the traffic 
light at the intersection and operated her 
car through the red light. This intersec- 
tion is a very busy one. The traffic to and 
from the Naval Base at the time was very 
heavy. The operator of this street car also 


failed to stop to permit those waiting for 
the street car to get aboard. It was gross 
negligence on the part of the motorwoman 
to disregard utterly her duties in the re- 
spects named.” Judgment for the plaintiff 
was affirmed.—Virginia Electric and Power 
Company v. Holland. Virginia Supreme 
Court of Appeals. March 4, 1946. 24 CCH 
AUTOMOBILE CASES 727. 


T. Justin Moore, Leigh D. Williams, for plain- 
tiff in error. 


Broudy & Broudy, for defendant in error. 


NEGLIGENT SON CANNOT SHARE 
IN RECOVERY FOR CAUSING 
WRONGFUL DEATH OF MOTHER 


(MASSACHUSETTS) 
@ Distribution of judgment 
Negligent party as heir 
Insurer’s subrogation 





In the third and, presumably, the last ap- 
pearance of this litigation before the Massa- 
chusetts Supreme Judicial Court, the Court 
held that the negligent driver of the insured 
automobile, as a result of whole negligence 
his mother (riding as a guest-passenger) 
was killed, was not, as an heir, entitled to 
share in the recovery made by the mother’s 
administrator for the wrongful death. Charles 
Jacobs was the owner of the car, and the 
named insured. On the day of the accident, 
his minor son Morton R. Jacobs (who was 
a described insured under the policy but not 
the named insured) was driving his father’s 
automobile with the latter’s permission, but 
not as his servant. Morton’s mother was 
riding in the automobile as a “guest occu- 
pant.” In a collision, due to the son’s negli- 
gence, the mother sustained injuries from 
which she died. In an action of tort the 
administrator of the mother’s estate recov- 
ered judgment against the son, Morton, for 
$10,000. Thereafter the administrator ob- 
tained a decree requiring the Maryland 
Casualty Company to pay the judgment 
without deduction. Both the judgment and, 
later, the decree were affirmed by the Massa- 
chusetts Supreme Judicial Court. Now the 
administrator petitions the Probate Court 
for instructions as to how the amount of 
the $10,000 recovery should be divided. The 
Maryland Casualty Company appealed from 
a decree of the Probate Court instructing 
the petitioner to divide the amount of the 
judgment equally between the husband and 
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the daughter of the decedent, to the exclu- 
sion of the son, Morton R. Jacobs. That 
decree was based on the theory that Morton 
R. Jacobs, though one of the persons bene- 
fcially interested in the money recovered 
according to the terms of the statute . . 

is precluded by his own fault from sharing 
therein. The Supreme Court affirmed the 
decree of the Probate Court barring the son 
from participating in the recovery. 


“In the present case the question is whether 
Morton R. Jacobs can share as a distributee 
in the very penalty exacted from him by the 
law as a punishment for negligently causing 
his mother’s death. We think he cannot 
share in the distribution of the penalty... 
To allow him to share in the penalty would 
in effect permit him to reduce it, and that 
we have held cannot be permitted . . . The 
policy provides that ‘In the event of any 
payment under this policy, the company 
shall be subrogated to all the insured’s rights 
of recovery therefor . . .’ We assume that 
by the insured both the named insured and 
the described insured were meant. Such a 
right of subrogation is commonly provided 
for in insurance policies, and often exists 
without any such provision But in 
order for subrogation to take place the in- 
sured must have a right of recovery against 
some person to which the insurer can suc- 
ceed by subrogation. Morton R. Jacobs, 
the described insured, was the wrongdoer, 
and could have no right of recovery against 
himself. Even if he had had a right to share 
in the distribution of the penalty, that right 
would not be a right ‘of recovery’ against 
Morton R. Jacobs or anyone else. The law 
vested the right to recover for death, in the 
administrator of Rosetta M. Jacobs. The right 
of Charles H. Jacobs as distributee of a share 
of the penalty was not a right ‘of recovery’ 
within the meaning of the subrogation provi- 
sion. The insurer has no rights, by virtue of 
the subrogation provision, in the fund to be 
distributed. The decree denying to it any share 
of the fund was right.” Decree of the Pro- 
bate Court affirmed.—Arnold, Admr. v. 
Jacobs et al. Massachusetts Supreme Judicial 
Court. Essex. January 31, 1946. 24 CCH 
AUTOMOBILE CAsEs 695. 


8. Parson, E. Parsons, for Charles H. Jacobs. 
H. B, White, for Maryland Casualty Company. 


SELLER OF SECOND-HAND CAR 
HAS DUTY TO PUBLIC 


(MISSOURI) 


© Defective brakes 
Duty to public 
Owner’s liability 

A dealer in used cars has more to worry 
about than merely getting rid of the jalopy. 
When Williams went to the defendant 
used-car dealers to buy a car, they let him 
take out a car to try it, on his paying $60 
deposit, to be returned if he did not buy 
the car, and to be applied upon the purchase 
price if he dtd want to purchase it. Williams 
drove the car out onto the public streets, 
and because of defective brakes he drove 
into the gasoline pumps owned by the 
Standard Oil gas station. “Standard” sued 
the used-car dealer alleging that it was 
negligent in allowing a prospective purchaser 
to take the car out into the street, when 
it knew that the brakes were defective. The 
trial court granted the defendants’ motion 
to dismiss; on appeal the reviewing court 
reversed, holding that plaintiff’s petition 
stated a cause of action. an 


“The duty of the defendants under the facts 
pleaded, was not confined to that of vendor 
to vendee, bailor to bailee, lessor to lessee, 
lender to borrower, or whatever relationship 
may have existed solely between the owners 
and the prospective purchaser. The law im- 
posed upon the defendants as owners of the 
automobile the duty to exercise ordinary 
care to see to it that when permitted by 
them to be operated over the public high- 
ways and other parts of the city, the auto- 
mobile was not so defective that such opera- 
tion would thereby endanger the property 
and persons of third parties. Taking the 
allegations of plaintiff's petition as true, 
defendants negligently failed to perform that 
duty, resulting directly in the damages to 
plaintiff's property, alleged. The fact that 
the automobile was not offered as a new 
automobile, or one which had been recondi- 
tioned, or the fact that defendants and their 
customer all knew it was a used automobile, 
would not, under the allegations of the peti- 
tion, relieve defendants of their duty, above 
stated, to the plaintiff and other parties.” 
Judgment for defendant was reversed, and 
the cause remanded with directions that the 
trial court should overrule the motion to dis- 
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miss.—Standard Oil Company of Indiana, 
appellant v. Leaverton et al., d.b.a., Leaver- 
ton Auto Wrecking Company. Kansas City 
Court of Appeals, Missouri. February 11, 
1946. 24 CCH AvutTomosite Cases 707. 
Conkling & Sprague, Whitney M. Poter, St. 
Joseph, Mo., for appellant. 


Brown, Douglas & Brown, St. Joseph, Mo., for 
respondents. 


TAXI DRIVERS ON WAY TO FISH FRY, 
DRIVER FALLS ASLEEP AT WHEEL 


(LOUISIANA) 
@ Taxicab occupant injured 
Status of occupant 
Contract of carriage 


What does a cab driver do after “knocking 
off” work? Glockner was the driver of a 
cab owned by defendant Bullock, operating 
under the trade name of “Checker Cab”, 
which trade name was owned by defendant 
Humphrey. Glockner checked into the 
garage at 4:00 a. m. and announced that 
he would not carry any more passengers 
that night. He then drove on to a grill 
where he met some other cab drivers, friends 
of his. One of them was the plaintiff Craw- 
ford. He asked Glockner to drive him and 
some of their companions home. Craw- 
ford and some of his witnesses testified that 
he gave Glockner a dollar to drive them 
home. Glockner testified that Crawford 
spoke to him about riding home and that 
he agreed to take him, but did not want 
any fare and then Crawford shoved a dollar 
bill in his pocket and a discussion concern- 
ing fish took place. Other witnesses denied 
that the dollar had been paid. Brown, one 
of the men at the grill, gave them some fish 
for a fish fry. 


“Although there is some dispute among the 
witnesses as to whether they went to Brown’s 
house to have a fish fry or merely to get 
some fish to take to their respective homes, 
the evidence is convincing that they had 
planned to have a fish fry at Brown’s house 
and took along some bottled beer to drink 
at the party. When they reached Brown’s 
house, they all went inside but found that 
Brown’s wife was ill and that they were 
unable to have the party there as planned. 
They remained in Brown's house for ten of 
fifteen minutes and then left to go to Craw- 
ford’s house carrying the fish with them 


wrapped only in one package. After leaving 
Brown’s home and before reaching Craw- 
ford’s home, the accident happened.” Glock. 
ner, while driving the cab to Crawford's 
home, fell asleep and permitted the cab to 
swerve over the curb of the sidewalk and 
crash into a tree, 


“Our appreciation of all the testimony in 
this case leaves no doubt in our minds that 
Glockner, Brown, Crawford and Fonseca 
had arranged to indulge in a fish party and 
that there was never any intention on the 
part of any of them to enter into a contract 
of carriage. They were friends and obvi- 
ously were out to enjoy themselves. Because 
of the illness of Mrs. Brown, Crawford, 
Glockner and Fonseca left Brown’s house 
to have the party at Crawford’s home. All 
the witnesses stated that taxicab drivers do 
not charge other taxicab drivers for riding 
in their taxicabs although sometimes they 
chip in to help pay for the gasoline. Craw- 
ford, Fonseca and Brown had been in the 
the Magazine Grill for approximately two 
hours drinking before Glockner came in. 
The evidence shows also that there was beer 
in the taxicab at the time they left for 
Brown’s house. In view of the fact that it 
is not the custom of taxicab drivers to 
exact fares from other taxicab drivers and 
the further fact that Glockner and the other 
occupants of the cab were going on the 
party together, it would not be unusual but, 
on the contrary, it would be the usual thing 
for Glockner to be driving his friends with- 
out making any charge therefor.” Thus the 
Supreme Court affirmed the holding of the 
Court of Appeal, that the plaintiff was not 
riding in Glockner’s cab as a passenger for 
hire; therefore it affirmed the judgment of 
the Court of Appeal, which reversed a trial 
court judgment for the plaintiff. As to the 
question of whether or not the dollar was 
paid the language of the Court of Appeal, 
as approved by the Supreme Court, was as 
follows: “Though numerically the witnesses 
who said that the dollar was paid greatly 
preponderate, there are in the statements of 
those witnesses such strange inconsistencies 
and contradictions, and, in others, such a 
parrot like repetition that we find ourselves 
unable to believe them.” Judgment for the 
defendants affirmed.—Crawford v. Bullock 
et al. Louisiana Supreme Court. Febru- 
ary 11, 1946. 24 CCH Automosite Cases 634. 
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APPARENT AUTHORITY OF 
OUTSIDE SOLICITOR | 


(ALABAMA) 


e Reformation of policy sought 
Agent insuring restaurant fixtures 
Commercial property not covered 


The back part of complainant’s building 
consisted of sleeping quarters. Asa side line 
he operated a cafe in the front part of the 
building. Complainant testified that the 
agent who took his application for fire in- 
surance and who delivered the policy to him 
and collected the premiums had stated: “I 
have got the best insurance and the cheapest 
rates and with all this stuff you have got 
you ought to have at least $2,000.” Accord- 
ing to complainant they were talking about 
the fixtures in the cafe and when complain- 
ant stated, “I have got some more stuff 
back in the back,” the agent had replied, 
“No need to go in the back; you have got 
plenty up here to take care of that.” The 
agent wrote out the application, which com- 
Plainant signed without reading. The ap- 
plication was for a fire insurance policy in 
the amount of $1,000 to cover household fix- 
tures and contents in a dwelling. At the 
time of signing the application, complainant 
paid the agent $1.08 as a monthly premium. 
Thereafter a fire at the premises destroyed 
cafe equipment in excess of the amount of 


the policy. There was no loss on household 
furniture. Payment of the loss was refused 
by the insurer on the ground that the in- 
surance was on household furniture and not 
on restaurant equipment. 


Complainant, alleging that the policy was 
left at his place when he was not there and 
that he had never read the policy, sought 
reformation of the policy to cover the res- 
taurant fixtures destroyed by the fire. The 
District Manager of the insurance company 
testified that it did not take or solicit appli- 
cations for insurance on commercial prop- 
erty, cafes, restaurants, and commercial 
fixtures; that the agent who took the appli- 
cation had left the service and his where- 
abouts were unknown; that he was an out- 
side solicitor. 


“In order to justify reformation of a con- 
tract, there must have been a prior agree- 
ment which the contract, on account of 
mutual mistake or mistake on one side and 
fraud or inequitable conduct on the other, 
failed to express . . . Under the evidence 
we think the acts of the agent were clearly 
not within his express authority, which was 
to solicit applications and collect premiums 
for fire insurance on household furniture 
and effects. And it may be added that his 
acts were not within his implied authority 
because securing any application on com- 
mercial fixtures was not connected with and 
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essential to the business intrusted to the 
agent’s care. In the case at bar there was 
no previous dealing between the parties. 
There was no conduct on the part of the 
principal calculated to mislead complainant. 
There was nothing done by the principal 
which placed the agent in such a situation 
that a person of ordinary prudence conver- 
sant with business usages and the nature of 
the particular business was justified in as- 
suming that the agent had authority to so- 
licit fire insurance on fixtures. And the 
agent was only a soliciting agent, with au- 
thority to act in a particular way . . 
Measured by the principal of estoppel, the 
agent was not so clothed with apparent au- 
thority, as to warrant the court in reforming 
the contract and putting the principal in a 
form of business not contemplated by it.” 
The lower court correctly refused to reform 
the policy and to enter a decree for the loss 
sustained by fire. Judgment of the lower 
court was affirmed.—Pearson v. Agricultural 
Insurance Co. of Watertown, N. Y., et al. 
Alabama Supreme Court. March 7, 1946. 
6 CCH Fire anp Casuatty Cases 38. 

F. D. McArthur, Frank Nelson Bldg., Birming- 
ham, Ala., for appellant. 


Kingman C. Shelburne, Mead, Moebes & Mo- 
loney, Jackson Bidg., Birmingham, Ala., for 
appellees. 


COMMISSIONER OF INTERNAL 
REVENUE AS “MAN WITHOUT 
A COUNTRY” 


(MASSACHUSETTS) 


e@ Interpleader action 
Diversity of citizenship 
Commissioner of Internal Revenue 
claiming cabaret tax 


Fourteen insurance companies were all set 
to pay various agreed adjusted amounts, 
totalling $10,202.58, to The Lido of Wor- 
cester, Inc., to cover the loss by fire of cer- 
tain property. Came the hitch! Smith, a 
resident of Boston, brought an action by 
trustee process in the Superior Court of 
Worcester County causing the funds in the 
hands of the insurance companies to be at- 
tached to the extent of $7,333.30, which sum 
Smith claimed The Lido owed him for rent. 
Also on the ground floor seeking a lien in 
favor of the United States for $13,869.24 
cabaret tax due from The Lido was the 


Collector of Internal Revenue. The insur- 
ance companies paid the money into court 
and filed a bill of interpleader under 28 USCA 
41 (26), naming as defendants The Lido, a 
Massachusetts corporation, Smith, a resident 
of Massachusetts, and James D. Nunan, 
Jr., Commissioner of Internal Revenue, 
whom plaintiffs alleged was a resident of 
Washington, in the District of Columbia. 
The insurance companies asked the court 
to determine the rights of the several de- 
fendants to the fund and asked that Smith 
and Nunan be enjoined from prosecuting all 
claims against plaintiffs. The Lido filed an 
answer disputing Smith’s claim and denying 
that any cabaret tax was due. Thereupon 
the United States Attorney for the District 
of Massachusetts appeared specially in be- 
half of Nunan and moved that plaintiffs’ 
bill be dismissed for lack of jurisdiction of 
the court over the person of Nunan whom 
the complaint had described as a resident 
of Washington, in the District of Columbia. 
“Under 28 USCA 41 (26) the United States 
District Courts are given jurisdiction of suits 
in equity begun by bills of interpleader filed 
by any person or firm having in its custody 
or possession money or property of the value 
of $500, or having issued a policy of insur- 
ance, or being under any obligation to the 
amount of $500, if there are adverse claim- 
ants who are citizens of different states. 
Since the Collector of Internal Revenue was 
the only adverse claimant alleged to be a 
citizen of another state, and since it has 
long been held that a resident of the Dis- 
trict of Columbia is not a citizen of a state, 
this court has no jurisdiction of this bill un- 
der the interpleader statute. The argument 
of the plaintiffs in their brief that, in fact, 
this is a suit against the United States is of 
no avail to them in this respect, since the 
United States cannot be said to be a citizen 
of a state other than Massachusetts. In 
considering whether this court should enter- 
tain this bill under the provisions of 28 
USCA 41 (1), the court is constrained to 
determine whether the provisions of Section 
265 of the Judicial Code 28 USCA 379 pro- 
hibit the granting of the relief prayed for. 
This Section provides: ‘The writ of injunc- 
tion shall not be granted by any court of the 
United States to stay proceedings in any 
court of a state except in cases where such 
injunction may be authorized by any law 
relating to proceedings in bankruptcy’ 
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In view of the fact that defendant Smith 
has instituted an action in the Superior 
Court of Massachusetts, and has trusteed 
funds in the hands of the plaintiffs, this court 
should not enjoin prosecution of that suit 
in the state court which was begun before 
the plaintiffs filed their bill of interpleader 
inthis court. The state court, therefore, will 
retain unimpeded jurisdiction over at least 
one of the claims and any judgment therein 
will seriously affect the rights of the parties 
sought to be joined in this bill. This court 
would thereby be frustrated in accomplish- 
ing the object of this suit which is to render 
acomplete and equitable adjudication of all 
the claims and thereby relieve plaintiffs of 
any further litigation.” Furthermore, the 
court concluded that all parties joined in 
the instant bill could be impleaded in the suit 
pending in the state court, which could fully 
determine the rights of the parties. The 
complaint was dismissed.—Agricultural In- 
surance Co. et al. v. The Lido of Worcester, 
Inc., et al. United States District Court, 
District of Massachusetts. December 6, 
1945. 6 CCH Fire anp CAsua ty CAsEs 41. 
Charles W. Proctor, Proctor & Killeen, 390 Main 
St., Worcester, Mass., for plaintiffs. 


Edmund J. Brandon, U. S. Atty., George F. 
Garrity, Asst. U. S. Atty., for Commissioner of 
Internal Revenue. 


John M. Hart, for The Lido of Worcester, Inc. 
Thayer, Smith & Gaskill, for William E, Smith. 


REPAIR CLAUSE SUBORDINATE TO 
EXTENDED COVERAGE RIDER 


(MISSISSIPPI) 
© Actual wind damage required by rider 
Roof under repair 
Rain penetrating 


In the teeth of a roaring gale and torrential 
tain of the tempest, the workmen applied 
themselves with feverish haste to stretching 
some felt across one-half of the hotel roof 
under repair, which was bare to its pine 


board base. Seeking to nail the felt down, 
they were forced to cast themselves bodily 
upon it. Were the two layers of felt nailed 
down without any tar or other adhesive ma- 
terial to cement them a “roof”? Defendant 
Insurance company had issued a fire policy 
to plaintiff, containing a clause permitting 
fepairs to be made. Attached to the policy 
was a rider providing for extended coverage, 
which rider stipulated that the insurer would 


not be liable for any loss or damage caused 
by water or rain unless the insured building 
should first sustain an actual damage to the 
roof or walls by the direct force of the wind. 
The roof on top of plaintiff’s hotel building 
was composed of two layers of felt with 
pitch on top of the upper layer of the two, 
followed by three more layers of felt coated 
with pitch on the uppermost, making four 
layers of pitch and five layers of felt, with 
an outside covering of gravel. The roof 
was under repair, and on the morning of the 
storm, workmen had, by means of axes cut 
an opening through all these layers of the 
roof down to its base of tongue and groove 
pine laid on the rafters, thereby opening up 
a hole in the roof 12 x 46 feet. While the 
repairs were in progress a storm appeared 
on the horizon. At this time two layers of 
felt, nailed but uncemented by pitch, had 
been laid on half of this opening made by the 
workmen, and during its approach the work- 
men hastily sought to cover the other six 
feet of the opening by rolling felt across 
it and attempting to nail it, even casting 
themselves upon it in order to hold it against 
the wind and rain. Through this opening 
thus made and se sought to be sealed, water 
poured into the interior of the hotel and 
caused the damage for which suit was 
brought. 


Plaintiff’s position was that since the policy, 
which was a contract of insurance against 
fire, contained a clause permitting repairs, 
and the loss occurred during the progress 
of such repairs, he is entitled to recover. 
Said the Court: “If such recovery were 
sought here for damage by fire under the 
policy, we could concede the plausibility of 
the argument, but since that issue is not 
involved, we are not to be taken as deciding 
it. Here, however, we have a demand for 
damage due to windstorm by virtue of an 
extension of the original contract liability 
of the policy . . . Conceding, but not de- 
ciding, that a building being repaired could 
conceivably be damaged by windstorm in- 
dependently of and not inherently due to 
such repairs and that an assured would be 
entitled to collect for windstorm damage 
otherwise to the property, it must be borne 
in mind that we have no such situation in 
this case. The repairmen opened up the 
hole in the roof—not the windstorm. The 
water entered the interior of the building 
through the opening made by these work- 
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men, who, despite desperate efforts by make- 
shift and temporary expedients, could not 
close this aperture in time to prevent the 
entrance of water. The roofing the workmen 
unrolled on the area opened by them 

was not a roof. This effort was an emer- 
gent measure, ineffective against the wind 
and water. There was no intention that 
this felt would be left, after the storm had 
passed, as a roof. Hence, it was not a roof 
blown off by the direct action of the wind, 
but only a presently emergent effort to stop 
a hole by the men who made it, and the only 
participation of the wind was to frustrate 
such futile attempts,—certainly not the cre- 
ation of an opening by direct action of the 
wind on the roof. This situation did not 
constitute a roof, and was not intended to 
be a roof, such as the policy contemplated. 
To be, or become, a roof, its construction 
or reconstruction must have reached the 
point where a reasonably prudent house- 
holder would consider it, if left in that con- 
dition for a month or months, or longer, as 
adequate against all risks of wind and rain 
which could be reasonably anticipated. Such 
a so-called roof would not be a roof, but 
only a part thereof, as are the rafters or 
the sheeting on the rafters.” 


Nor did the court believe that plaintiff's 
contention with reference to the repair 
clause should prevail. The repair clause 
was not an exception to the rider. The 
rider is a specific and controlling provision 
dealing with a different liability, and pre- 
vails over the terms and conditions of 
the policy. Where provisions of a policy 
and a rider, which is a part thereof, conflict, 
the rider controls, especially where the pro- 
vision in the rider is more specific, the rea- 
son for the rule being that additions to a 
policy by a rider are actually for the purpose 
of modifying the general terms of the pol- 
icy. Being more specific, they control the 
more general terms of the policy. “Under 
the terms of the rider, since the original 
roof did not first sustain actual damage by 
the direct force of the wind, and the repairs 
had not progressed far enough to restore the 
displaced parts or to come within the defini- 
tion of roof, it is immaterial whether the 
rain was driven by the wind or not, espe- 
cially since the opening was made by the 
workmen and not by the direct force of the 
wind.” The jury should have been instructed 
peremptorily to find for defendant. Judg- 


ment for plaintiff was reversed and rendered 
for defendant.—Camden Fire Insurance As- 
sociation v. The New Buena Vista Hotel 
Company. Mississippi Supreme Court. 
February 25, 1946. 6 CCH Fire anp Cas- 
UALTYy CASEs 27, 


Wallace & Greaves, Gulfport, Miss., for ap- 
pellant. 


White & Morse, Gulfport, Miss., for appellee. 


SPECIAL VERDICTS CAN BE 
ESPECIALLY TROUBLESOME 


(OHIO) 


@ Subrogation action 
Special verdict 
New trial 


The trouble with special verdicts is that 
they often are so special and peculiarly 
worded in response by the jury, that they 
afford ground for both parties to claim that 
the verdict is in their favor and that they 
should have judgment thereon. The plain- 
tiff insurance company here had issued a 
policy of casualty insurance to the John 
Shillito Company, a department store. The 
department store hired independent con- 
tractors to do some work on the outside of 
the store premises. While the work was 
in progress, the contractor, in the course of 
its work, removed a grill from the sidewalk. 
A pedestrian, walking along the sidewalk, 
fell into the hole left by the removal of 
the grill and injured herself. The insurance 
company settled the claim of the injured 
pedestrian, and brought the present subro- 
gation action against the independent con- 
tractor alleging negligence, in an attempt to 
recoup the amount paid out in settlement. 





The case was submitted to the jury on a 
special verdict, in the form of interroga- 
tories. The jury, in substance, answered 
that defendant independent contractor ex- 
ercised normal care in the removal of the 
grill; that regardless of the provisions of 
an ordinance of the City of Cincinnati re- 
quiring the setting up of a barrier, a human 
guard placed at the place of removal of the 
grill was sufficient; and that the injuries 
to the pedestrian were the result of acts of 
the defendant. Both plaintiff and defendant 
moved for judgment on this verdict. “Plain- 
tiff argues there was admitted violation of 
the city ordinance, showing negligence per 
se, so that nothing remained for the jury 
but the question of proximate cause, upon 
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which it received a favorable answer in the 
special verdict; so that interrogatories pro- 
pounded as to defendant’s conduct in that 
connection were superfluous, and plaintiff 
was entitled to judgment.” The trial court 
overruled both motions for judgment on the 
verdict, but refrained from passing on the 
plaintiff's motion for a new trial. Ona prior 
appeal it was held that the trial court should 
have passed first on the motion for a new 
trial, before disposing of the motions for 
judgment on the verdict; for it had no power 
to render judgment upon the special verdict 
until the motion for a new trial was over- 
ruled. Following this appeal and reversal, 
the trial court granted plaintiff’s motion for 
anew trial. Thereupon both parties again 
moved for judgment on the special verdict, 
and the trial court overruled both motions. 
From this order both parties appealed. 


In affirming the action of the trial court, 
the Ohio Court of Appeals, in this second 
appeal, said: “It is said of special verdicts 
in 39 Ohio Jur., p. 1145: ‘Such verdicts can- 
not be aided by intendment or by extrinsic 
facts. The finding must be so clear, con- 
sistent and complete that the proper judg- 
ment can be rendered as a legal conclusion 
from the pleading and findings of fact con- 
stituting the special verdict, without looking 
beyond such findings of fact to any evidence 
disclosed by the record. In other words, 


NON- RESIDENT 


resort cannot be had to the testimony, even 
though uncontradicted, for facts wherewith 
to supplement such special verdict.’ 

Here, the form of special verdict appears to 
be so indefinite, incomplete, and contradic- 
tory as to be inadequate for the court on 
the pleadings and findings of fact to apply 
the law. This conclusion seems further to 
be in accord with the now declared legisla- 
tive policy appearing in amended section 
11,600, General Code, as follows: ‘. 
Where a verdict is so indefinite, uncertain 
or defective that a judgment can not be ren- 
dered thereon, the court shall order a new 
trial.’ . . . ‘The meaning of the term “abuse 
of discretion” in relation to the present con- 
troversy connotes something more than an 
error of law or of judgment. Black’s Law 
Dictionary (2 Ed.), 11. Such term has been 
defined as a “view or action that no consci- 
entious judge, acting intelligently, could 
honestly have taken.”’ . . . We, therefore, 
find no abuse of discretion in the action of 
the trial court in sustaining the motion for 
new trial.”—The Globe Indemnity Company 
v. Alois Schmitt, appellant. Ohio Court of 
Appeals, First Appellate District, Hamilton 
County. February 18, 1946. 6 CCH Fire 
AND CAsuALty CASES 36. 

Pogue, Hoffheimer & Pogue, J. A. Culbertson, 
for The Globe Indemnity Co. 

Robert G. McIntosh, for Alois Schmitt. 


The New York Appellate Division, First Department has 


just decided an interesting case in New England Industries, 


EXEMPT FROM 
DOUBLE SERVICE 


Inc., appellant v. Charles J. Margiotti. It was held that a 
non-resident defendant who has come within the court’s 
jurisdiction in pursuance of an order for his examination 


before trial, which was not served on him personally, but was served on his, 
attorney in the action, is exempt from service of process in another action. He 
is within the jurisdiction as a party and witness in a civil suit and is not under 
that degree of compulsion as would deprive him of the privilege of being exempt 
from service of process. (Mr. Margiotti is the author of the article, “Releases in 
Negligence Actions Where Several Parties Are Involved,” which appeared in 
the May, 1945 issue of THe INsuRANCE LAW JouRNAL.) 
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ALCOHOLIC INSURED’S 
DISAPPEARANCE 


(WISCONSIN) 


@ Seven-year absence 
Presumption as to time of death 
Vanishing after forgery of checks 


Instead of coming home as usual and 
taking his mother-in-law shopping and 
mowing the lawn, the insured went on a 
drinking spree, spent the night in jail, and 
vanished after failing to cash forged checks. 
Because of excessive drinking, the insured, 
an attorney-at-law, thirty-six years old, was 
discharged in November, 1935, from the 
Chicago law firm with which he had been 
employed for seven years. In March, 1936, 
he secured employment with the Chicago 
Title & Trust Company in Chicago, con- 
tinuing in this employment until May 16, 
1936, the last date on which he was seen 
by his family, Eight years and seven months 
from the date of his disappearance, the 
insured’s wife brought suit to recover on 
three policies of insurance on the life of 
her husband. No premiums had been paid 
on the policies after the disappearance of 
the insured. One policy lapsed on February 
1, 1937; another policy was continued as 
extended term insurance to May 26, 1937; 


and the other policy was continued as non- 
participating paid up insurance to January 
21, 1939, 


Was the jury’s finding that the insured died 
between May 26, 1936, and February 1, 
1937, sustained by any credible evidence? 
Plaintiff insisted that a jury issue was cre- 
ated by the following circumstances: The 
fact that the insured and his wife had always 
lived together in domestic tranquility; that 
he had a permanent position with the Chi- 
cago Title & Trust Company; that his daily 
routine was virtually invariable; that he was 
not a wanderer and was devoted to his wife 
and two-weeks-old son; that there were 
no quarrels or other crises in his affairs 
to explain the sudden and protracted dis- 
appearance; that on the morning of his 
disappearance he had planned to come home 
as usual and take his mother-in-law shop- 
ping and mow the lawn; but instead he 
went on a drinking spree. Plaintiff argued 
that there was no evidence of any motive 
for her husband’s disappearance, nor any 
explanation for his failure to communicate 
with his wife and family if he continued to 
live beyond May 26, 1936, or the period 
expiring February 1, 1937. Plaintiff testified 
that her husband became very despondent 
and nervous after his “lost week-ends” and 


aeunsuvvevencatvauivneenminverrtrsocvntiacuasei tsar. 1un Me meteeposese ae aeezro ee nce GOL COLE ee Ere neon ANDEAN OMe nnegnen anton 


PAGE 240 


ILJ—APRIL, 194 


— 





snr 


that ¢ 
that i 
would 
to rui 
On t 
appea 
Wilm 
ance ¢ 
ing tl 
the it 
was 

arrest 
Altho 
morn 
comm 
May 

and ¢ 
ticing 
not ir 
ing f 
blank 
book 
returt 
new 

charg 
his c 
suit s 
May 

Ome; 
consi 
Levit 
he h 
book 
frater 
unsuc 
Milte 
vaile 
check 
“N.G 
tered 
one | 
and 

Ome; 
one ¢ 
Levit 
affixe 
bank 
on w 
authe 
the ( 
forge 
but | 
he ¢ 
incur 
some 


auiTaria 


LI} 





>nt 


Page 
Use 
nt? 
243 


ee- 
244 


rm 


C.) 245 


aS non- 
anuary 


ed died 
iary 1, 
idence? 
‘as cre- 
s: The 
always 
y; that 
he Chi- 
is daily 
he was 
lis wife 
p were 
affairs 
ed dis- 
of his 
e home 
y shop- 
ead he 
argued 
motive 
or any 
unicate 
ued to 
period 
estified 
ondent 
is” and 


na 
1946 


CEE Sal 


gawunsnsnneonnnnnussnennnuuusuaddevannaggnnnnengncnnannnegngnngnengngngngengnannnanggnngncnvucacguacqqqdquccdcocgeuueeusvioeUUeUesteMeUUUU NANA UUUUAOAN HN UUUUU ANA U Aaa taaeanneneenbaaneneneneteedeenanannadgnnnannnesennngnannnnsngvcnecaenanenggnuegcneenononecooacqqoccoooc ooo 


that on a number of occasions he had said 
that if he continued drinking to excess he 
would commit suicide rather than continue 
to ruin his life and that of his wife. 


On the evening of May 16, the insured 
appeared at the home of an acquaintance in 
Wilmette in an effort to have the acquaint- 
ance cash a check, which was refused. Dur- 
ing the afternoon and evening of that day, 
the insured incurred a taxi fare which he 
was unable to pay and as a result was 
arrested and spent the night as a jailbird. 
Although he was released the following 
morning, he did not return to his home nor 
communicate with his family. On Monday, 
May 18, he appeared at the office of a friend 
and classmate, Mr. Emil Levine, a prac- 
ticing attorney in Chicago. Mr. Levine was 
not in the office at the time, and while wait- 
ing for him to return, the insured took 
blank checks out of Mr. Levine’s check 
book and left without awaiting Mr. Levine’s 
return. Later in the day he purchased a 
new suit of clothes, a hat, and a shirt, 
charging them to his account. He changed 
his clothing at the store, having his old 
suit sent to his home, The following day, 
May 19, he appeared at the Alpha Tau 
Omega fraternity house at Madison, Wis- 
consin. He had forged the name of Mr. 
Levine on one of the blank checks which 
he had taken from Mr. Levine’s check 
book and sought to cash the check at the 
fraternity house. When his attempt was 
unsuccessful, he contacted a relative, one 
Milton Davidson, in Madison, and _ pre- 
vailed upon him to cash the check. The 
check was returned to Mr. Davidson marked 
“N.G.” On May 22, 1936, the insured regis- 
tered at a Los Angeles hotel and contacted 
one John Mead, a Los Angeles attorney 
and also a member of the Alpha Tau 
Omega fraternity. He asked Mead to cash 
one of the checks which he had taken from 
Levine’s checkbook and to which he had 
affixed Levine’s signature. Mead had his 
bank forward the check to the Chicago bank 
on which it was drawn to ascertain if it was 
authentic. When word was received from 
the Chicago bank that the signature was 
forged, Mead refused to cash the check, 
but loaned the insured $20 in order that 
he could pay a taxi fare which he had 


about May 26, 1936. No tidings had been 
received of or concerning the insured since 
that date. During the period from August, 
1935, to May 16, 1936, the insured indulged 
in excessive drinking, particularly on paydays. 
He would ordinarily not return home until 
he had spent all his money and would then 
return home in a taxi, the taxi fare being 
paid by his wife or his wife’s parents. On 
various occasions he would stay out the 
entire night and not return home until some 
time the following day. On no previous 
occasion had he absented himself more 
than one night, and he had not previously 
haunted the jail for failure to pay his taxi 
fare. Both his wife and his father-in-law 
had remonstrated with him about his drink- 
ing habits, and each time he had promised 
that it would not happen again. Some time 
prior to May 16, he had been told that he 
had been given his last chance. 


“Do the foregoing facts justify the finding 
of the jury that the insured died within 
approximately eight months and five days 
after the date of his disappearance? The 
presumption of death which may arise from 
seven years’ unexplained absence is not the 
central issue, since none of the policies was 
in force at the end of the seven-year period 
of absence. Consequently, plaintiff had the 
burden of proving not only that the pre- 
sumption of death from seven years’ absence 
prevails, but also that death occurred within 
a comparatively short time after the in- 
sured’s disappearance. Unless the facts and 
circumstances shown in any particular case 
are such as to warrant a reasonable infer- 
ence that death took place at some particu- 
lar time within the seven years, death is 
not presumed before the end of the period.” 
Viewing the facts as even less probative of 
the death of the insured in the period in 
question than in the case of Hogoaboam uv. 
Metropolitan Life Insurance Co., 11 CCH 
Lire CAseEs 344, wherein the circumstances 
of disappearance indicated possible fear of 
disclosure of forgery of signatures on notes, 
the court reversed the judgment for plain- 
tiff and remanded the cause with directions 
to set aside the jury’s finding as to the time 
of death and to enter judgment for defend- 
ant.—Hubbard, respondent v. The Equi- 
table Life Assurance Society of the United 
States, appellant. Wisconsin Supreme Court. 
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DIVORCED HUSBAND v. 
CONTINGENT BENEFICIARY 


(IOWA) 
© Rival claims to policy proceeds 
Interpleader decree 
Court’s right to alter contract 


Did Elma Edgington intend that the pro- 
ceeds of her insurance policy should go to 
divorced husband Joseph or to Cousin Elva 
Slacks-Figi? According to her retirement 
annuity policy, in the event of her death, 
the insurance company agreed to pay the 
death benefit provided “to her husband, 
Joseph P. Edgington, if living, if not living, 
to her cousin, Elva Slacks.” Mr. and Mrs. 
Edgington were divorced after the issuance 
of the policy, and he remarried. Upon the 
death of his former wife, plaintiff husband 
brought an action against the defendant 
insurance company to recover the amount 
due under the policy, and Elva Slacks-Figi 
intervened, pleading that it was the in- 
sured’s intent that if she died leaving no 
husband, the proceeds of the policy should 
be paid to her cousin. She maintained fur- 
ther that by virtue of the provisions of an 
Iowa statute, a husband or wife who has 
been the guilty party in a divorce action 
(as was Mr. Edgington, she said) forfeits 
all rights acquired by the marriage, and 
she alleged that among these rights was 
the right Mr, Edgington had to the pro- 
ceeds of his wife’s insurance policy. Plain- 
tiff husband made a motion to strike all 
reference to the divorce proceedings from 
the petition, and the trial court sustained 
it. The cousin was interpleaded, and upon 
appeal, she maintained that the ruling of 
the trial court deprived her of the right to 
prove that plaintiff was the guilty party in 
the divorce action and that the divorce 
eliminated him as a beneficiary. 


Said the appeal court: “Where the desig- 
nation of a beneficiary in a policy, such as 
is involved in the present case, was valid 
in its inception, it remains so even after 
the marital relationship has been termi- 
nated by divorce. It is the further conten- 
tion of the intervener-appellant that she 
should have had the right and opportunity 
to prove that the divorce action was brought 
by Elma P. Edgington against Joseph P. 
Edgington, that she was granted the di- 
vorce, that she was the innocent party, and 


that Joseph P. Edgington was the guilty 
party. We do not feel that these conten- 
tions of the intervener-appellant are sound, 
The divorce action was a non-contested one 
and if we were to give favorable consider- 
ation to the suggestions of the intervener- 
appellant, we would make possible a retrial 
of the divorce action. Such a proceeding 
would be collateral to the primary issue 
before the trial court and now before this 
court on appeal. Elma P. Edgington had 
full opportunity to change the beneficiary 
of the policy issued to her. This she did 
not do. We are constrained to hold that 
we have no right to change the insurance 
contract as originally made.” As to the 
cousin’s reliance on the Iowa statute pro- 
viding that the guilty person in a divorce 
action forfeits all rights acquired by the 
marriage, the court said: “We do not be- 
lieve that this statute has application to 
the present situation. The insurance con- 
tract as entered into between the Assurance 
Society and the insured was for the benefit 
of a third party beneficiary. The only right 
which Joseph P. Edgington obtained by his 
marriage in regard to the insurance policy 
was that of having an insurable interest. 
. . . We are unable to hold, as intervener- 
appellant would have us, that the appel- 
lant had any rights in the policy in question 
such as is contemplated in the statute.” 
Holding that the trial court was correct 
in striking the portions of the petition of 
intervention wherein reference was made to 
the divorce proceedings, the appeal court 
affirmed the judgment of the trial court for 
plaintiff husband.—Edgington, appellee v. 
The Equitable Life Assurance Society of 
the United States, appellee, Slacks-Figi, 
intervener, appellant. Iowa Supreme Court. 
Filed November 13, 1945. 11 CCH Lire 
Cases 185. 


Whitney, Whitney & Stern, Storm Lake, Iowa, 
for intervener, appellant. 


Garfield & Baker, Humboldt, Iowa, for appellee. 


IS A NURSING HOME A “HOSPITAL"? 


(TEXAS) 
e Hospitalization insurance 
Hospital facilities construed 


Unable to obtain accommodations in a 
regular hospital in Los Angeles, plaintiff, 
who was suffering from an arthritic con- 
dition, was admitted through the request 
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of a Dr. Wilson to the nursing home of 
Mrs. Daisy Wharton, which was located in 
a residential section. While there plaintiff 
was regularly visited and treated by her 
physician. The nursing care included pri- 
yate room, bedside attention, special diet, and 
meals. Plaintiff remained in the nursing 
home for a period of fourteen days, paying 
$5 per day. The insurer having denied lia- 
bility under a hospitalization policy issued 
by it, plaintiff sued to recover the $5 per 
day expended by her while at the nursing 
home and sought in addition $35 attorneys’ 
fees and twelve percent penalty. The policy 
provided: “By ‘hospital’ as used herein, is 
meant: An institution conducted for the 
regular reception and treatment of the sick, 
rendering services and facilities commonly 
and generally recognized and accepted as 
hospital services and facilities.” Mrs. Whar- 
ton testified that hospitals were not per- 
mitted in the residential section of Los 
Angeles; that she had never operated a 
hospital at any time or place; that her “rest 
home” was not provided with operating 
rooms and operating facilities; that her 
establishment was not listed in the tele- 
phone directory along with other hospitals; 
and that her nursing home was not equipped 
with X-ray equipment, laboratory equip- 
ment, sterilization rooms, operating rooms 
and drug and chemical laboratories. 


“By their contract the parties have agreed 
that the claimed benefits shall be furnished 
by a hospital; and that the nursing home 
of Mrs. Wharton was not such is clear 
from both the policy and undisputed facts. 
Any construction imposing liability under 
the instant facts would involve a clear dis- 
tortion of policy terms.” Judgment for 
plaintiff was reversed and rendered in favor 
of the insurer—Employers Casualty Co., 
appellant v. Givens et ux., appellees. Texas 
Court of Civil Appeals, Dallas. October 5, 
1945. 11 CCH Lire Cases 500. 


MUST THE INSURER PAY TWICE 


BECAUSE THE ASSIGNORS WERE 
INCOMPETENT ? 





(OKLAHOMA) 
® Validity of assignment 


Alter the insurer had paid the face amount 
of the policy, on the death of the insured, 


to the assignee, to whom both the insured 
during his life, and his wife, the beneficiary, 
had assigned, the beneficiary was declared 
incompetent and her guardian sued to set 
aside the assignment and recover the amount 
of the policy. Allen J. Cammack was in- 
sured by the New York Life Insurance 
Company in the sum of Ten Thousand 
Dollars. The policy gave Cammack the 
right to change the beneficiary and also the 
right to assign the policy. He did assign 
to Benjamin Fields by written assignment, 
and his wife, Minnie O. Cammack, the 
beneficiary, joined in this assignment. After 
the death of Cammack, Fields made proof 
of loss and received the balance due under 
the policy, after deducting loans made, 
Thereafter, the county court in Oklahoma 
found that Minnie O, Cammack was “an 
incompetent person and mentally incompe- 
tent to manage her property,” and ap- 
pointed the Federal National Bank of 
Shawnee, Oklahoma, guardian of her 
estate. The Bank, as her guardian, brought 
this action against the Company to recover 
the face amount of the policy. The ground 
on which recovery was sought was that 
Cammack was completely without mental 
capacity at the time he executed this assign- 
ment, and that the assignment was there- 
fore void and conveyed nothing to Fields, 
the assignee. Judgment was entered for the 
plaintiff, and the Company appealed. The 
Company defended on the ground that 
Cammack was mentally competent at the 
time he assigned the policy, and that the 
beneficiary, Minnie O. Cammack, also was 
mentally competent at the time she joined 
in the assignment and was estopped to claim 
the benefits of the policy. 


Said the reviewing court in reversing this 
judgment: “The weight of authority is to 
the effect that if a depositor in a bank, 
after he opens an account, becomes in- 
sane and thereafter draws a check, or if he 
draws a check while sane and becomes in- 
sane before it is paid the bank is protected 
in either case if it pays the check in good 
faith and in ignorance of the depositor’s 
insanity. These cases hold that unless there 
are present facts which put the bank upon 
inquiry, it is under no obligation to investi- 
gate the drawer’s mental status, and that 
advanced age imposes no duty upon the 
bank to investigate his mental capacity. 

The relationship between a _ policy- 
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holder and his company is in many respects 
analogous to that between a depositor and 
the bank. When a policy of insurance is 
issued, the company becomes indebted to 
the insured for the amount of the policy. 
In the contract the company agrees to pay 
the amount of the policy to the insured or 
to his order. . . . No case has been cited, 
and our search has failed to reveal one, 
which has compelled an insurance company 
to pay a policy a second time when in good 
faith it has paid the amount of the policy 
to a new beneficiary or to an assignee, on 
the ground that the assignment or the 
change in beneficiary or to an assignee, 
on the ground that the assignment or the 
change in beneficiary was void because of 
lack of mental capacity of the insured at 
the time the change was made, and that is 
so even though the original beneficiary did 
not join in the application for the assign- 
ment of the policy. . 
pany received this application for the 
assignment of the policy, it was under no 
duty to inquire into the mental status of 
the insured. Neither was it in possession 
of facts at the time proof of claim was 
filed with it which would put it upon such 
inquiry. The application for the assign- 
ment and the proof of claim were regular 
in all respects and were handled by the 
Company in the regular and ordinary course 
of business. There is no suspicion in the 
record that the Company dealt otherwise 
than honestly with the insured, and, .. . 
there is no sound legal or moral reason 
why the Company should be compelled to 
pay the amount of this policy a second time. 
... There is yet another reason why the 
Bank may not prevail. That part of the 
policy which gave the insured the right to 
assign contains the provision: ‘The com- 
pany assumes no responsibility for the va- 
lidity of any assignment.’ This provision 
was a part of the contract made at a time 
when the parties were competent to con- 
tract, and must be given effect.” Judgment 
for the plaintiff was reversed.—New York 
Life Insurance Company, appellant v. The 
Federal National Bank of Shawnee, Okla- 
homa. United States Circuit Court of 
Appeals, Tenth Circuit. October 29, 1945. 
11 CCH Lire Cases 155. 


V. P. Crowe, Embry Johnson, Crowe, Tolbert 
& Shelton, Ferdinand H. Pease, for appellant. 
John L. Goode, Mark Goode, Goode & Goode, 
for appellee. 


. . When the Com-- 


NO FRAUD UNDER “NYLIC” 
AGREEMENT 


(WASHINGTON) 


e Agent’s renewal commissions 
Fraud as to existing fact 


The plaintiff was a special agent of the 
New York Life in the State of Washing- 
ton for the purpose of canvassing for life 
insurance and annuity applications from 
October 7, 1907, to and including August 
22, 1936. January 1, 1908, the plaintiff and 
the defendant New York Life entered into 
a contract whereby the plaintiff was to 
employ his full time in acting as a solicit- 
ing life insurance agent for the appellee. 
This agreement provided for compensation 
to the appellant of nine renewal commis- 
sions of five percent of the annual premium, 
or a total renewal commission of forty-five 
percent, In 1910 New York Life established 
a dual agency system. “This consisted of 
a modified single agency agreement plus 
what will here be referred to as Nylic. 
The modified single agency agreement called 
for specified reduced renewal commissions 
on insurance written. Nylic, a system for 
encouraging permanency of agent relations 
with appellee, provides through definite 
formulae, fully set forth, 
monthly payments to successful agents 
based upon business written in-earlier years 
and remaining in force. Also it provides, 
through a similar mathematical formula, for 
a monthly life payment after twenty years 
of successful service regardless of whether 
the agent’s work thereafter continues. ... 
It is alleged that, through certain of ap- 
pellee’s officials making oral representations 
during the year 1910: 


“ 


. the defendant in order to have the 
plaintiff surrender his said agreement dated 
January 1, 1908, and to permit the defend- 
ant to substitute therefore an agreement 
under the defendant’s said Dual Agency 
System represented to the plaintiff that the 
plaintiff's compensation under said Dual 


Agency System during plaintiff's qualifying § 


Nylic period which the parties agreed to be 
for seventeen (17) years expiring January 
1, 1928, would be the equal of the 45% in 
renewals provided for in the said agreement 
dated January 1, 1908.” 


Appellant accepted the Dual Agency Agree- 
ment and performed under it for the full 
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seventeen year period ending in 1928. This 
action for fraud was brought in 1944, charg- 
ing: 

“That said representations were false and 
fraudulent in that plaintiff actually received 
during said period from the defendant 
under said Dual Agency System $52,171.45 
in renewal commissions and $56,498.95 in 
‘Nylic’ payments, or a total Dual Agency 
payment of $108,709.82, whereas during this 
same period plaintiff would have been en- 
titled to receive the sum of $156,514.35 in 
renewal commissions under the single agency 
agreement dated January 1, 1908, and that 
by reason of the premises defendant has 
wrongfully defrauded plaintiff out of the 
sum of $47,804.53, which sum is now due 
and owing.” 


“In Washington, as elsewhere, ‘the basic 
element of the action for deceit’ is that the 
false representations relied on relate to an 
existing fact. That element is here 
lacking. The only misrepresentation alleged 
is one as to the equivalency of compen- 
sation under the Dual Agency agreement 
that would be earned by appellant for some 
seventeen years in the future, as compared 
with the total compensation that would 
have been earned by appellant under the 


earlier single agency agreement which he 
renounced. Both agreements plainly stated 
definite mathematical formulae, not depend- 
ent upon the will of appellee, to be applied 
in making the determination of compen- 


sation. However, it would be manifestly 
impossible in 1910 for either party to 
determine the actual compensation to be- 
come due in later years under either set 
of formulae; for both contained certain vari- 
ables then unknown and unknowable. These 
variables included (1) the total amount of 
insurance to be written by appellant during 
the years; (2) the proportion in which that 
total was divided among the several years; 
(3) the annual premiums provided for in 
each of the policies, as yet unwritten; and 
(4) the number of years each policy would 
be kept in force. Clearly, any estimates in 
1910 based upon such then incalculable 
factors as these could be no more than 
guesses as to an inchoate state of affairs that 
would not take shape for many years, and 
that would ultimately be created in very 
large measure by the degree of skill and 
industry to be exhibited by appellant him- 


self—these, in large part, dependent upon 
the imponderables of appellant’s mental and 
physical vigor and his continuing soliciting 
appeal. In such a situation no action for 
deceit can be maintained.” Judgment dis- 
missing the plaintiff's complaint was af- 
firmed.—Moser, appellant v. New York Life 
Insurance Company. United States Circuit 
Court of Appeals, Ninth Circuit. October 
25, 1945. 11 CCH Lire Cases 153, 


Clarence J. Coleman, J. C. Bolinger, Everett, 
Wash., Welts & Welts, Mt. Vernon, Wash., for 
appellant. 


Raymond G. Wright, Clarence R. Innis, Arthur 
E. Simon, Seattle, Wash., for appellee. 


SERVICE OF PROCESS UNDER 
UNIFORM UNAUTHORIZED 
INSURERS ACT 


(SOUTH CAROLINA) 


@ Jurisdiction over foreign insurer 
Statute construed 


The Uniform Unauthorized Insurers Act, 
in force in South Carolina, provides that 
insurers not licensed to do business within 
the state and who are issuing and deliver- 
ing policies to citizens or residents of the 
state, are subject to the jurisdiction of the 
courts of the state; that an unlicensed in- 
surer is doing business within the state 
when it issues or delivers an insurance policy 
to a citizen or resident of the state; and 
that the doing of such business is equiva- 
lent to the appointment of the state’s com- 
missioner of insurance as its attorney upon 
whom process may be served in any action 
arising out of a policy so issued or delivered 
by it in South Carolina. The defendant 
insurer obtained customers through national 
advertising. The plaintiff, a citizen of South 
Carolina, saw an ad of the defendant in- 
surer in Grier’s Almanac, sent an inquiry 
to the defendant in Illinois, and received 
through the mail from the defendant an 
application for a policy of insurance. The 
application was filled out by the plaintiff 
and sent through the mails to the defendant 
in Illinois. The defendant issued the policy 
in Illinois and sent ith through the mail to 
the plaintiff in South Carolina. The plain- 
tiff sued in South Carolina and made service 
of process under the Uniform Unauthorized 
Insurers Act; the defendant insurer moved 
to quash service of summons on it, claim- 
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ing that it had never done business within 
the state; that it did not issue or deliver a 
policy of insurance in this state to a resi- 
dent of this state; and that the entire con- 
tract with the plaintiff was made and was 
to be performed in the State of Illinois, 


In denying the defendant’s motion to quash 
service of summons the District Court said: 
“From the foregoing it may be stated that 
the application for insurance originated in 
South Carolina; that the policy, while pre- 
sumably executed in Illinois on the part of 
the insured, was not to become effective 
until it was accepted by the insured, a 
citizen and resident of South Carolina, in 
South Carolina; that it was in contemplation 
of the parties that the insurance should 
obtain in South Carolina as a protection to 


autopsy in case of the death of the insured. 
Furthermore the policy contemplated that 
South Carolina law would govern the hold- 
ing of autopsies and certain time limitations 
stated in the policy ... I am of the opinion 
that the State in the exercise of its legis- 
lative power had the right, which it exer- 
cised in passing the Act in question, to 
define what acts occurring in the State 
would constitute the transacting of business 
therein so long as the definition was not 
arbitrarily unreasonable and did not do vio- 
lence to the truth. The facts in this case 
are such as to constitute the transacting of 
business within the State in the sense of 
the State Act. In the instant case the 
policy of insurance was mailed to South 
Carolina for acceptance and retention there, 








the insured therein; that the obligation of and it in fact was accepted and retained by Ac 
the insurer to pay in case of loss was an the insured in South Carolina, Moreover, 
obligation to pay in South Carolina at the losses under the policy were payable in “B 
residence of the insured or of his bene- >0uth Carolina where the insured and his Ch 
ficiary as the case might be; and that the beneficiary resided. The defendant's mo- 
insurer had certain rights under the policy tion to quash was denied.—Storey, plain- 
for its protection against unfounded claims _ tiff v. United Insurance Company. United Fa 
which could be exercised only in South States District Court, Eastern District of 
Carolina, such as the examination of the South Carolina, Columbia Division. Febru- 
person of the insured, or the holding of an ary 12, 1946. 11 CCH Lire Cases 489, 
Couns 
PERMANENT ANESTHESIA 
The U. S. Supreme Court has granted a writ of certiorari to review the decision ADMI: 
of the South Dakota Supreme Court in the case of Order of United Commercial ASSUI 
Travelers of America v. Wolfe, 10 CCH Life Cases 1049. The state supreme court 
there held that if the natural and probable effect of a drug administered to a (INDIA 


patient is to induce an anesthesia without injury to the patient, and if the patient e) 
dies as the result of administration of the drug, because of an unforeseen and | 
unexpected idiosyncrasy, or unusual susceptibility to the drug, then the adminis- 


tration of the drug was the cause of the death, and the death was produced by While 
accidental means. Under the terms of the policy, an Ohio contract, suit was dismar 
required to be brought within six months; and the insurer defended further on the the de 
ground that this had not been done. But the South Dakota court held that the plaintiff's ahre b 
claim was not barred, and that the contract provision in question was void in the sane 
State of South Dakota, because of the South Dakota statute that provided that Fe 
“Every provision in a contract restricting a party from enforcing his rights under the i 
it by usual legal proceedings in ordinary tribunals or limiting his time to do so, to dist 
is void.” The petitioner in the U. S. Supreme Court, the insurer, contends that buildir 
the state court erred in holding that South Dakota law was applicable, both as chased 
to the pleaded statute of limitations, and as to determination of whether or not ration, 
death was accidental. Certiorari was granted November 19, 1945. The case is disman 
number 556 on the Supreme Court docket. was wi 
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ADMISSIBILITY OF ORAL 
ASSURANCES OF SAFETY 


(INDIANA) 


e Dismantling of electrical installation 
Contractor’s employee burned 
Directed verdict 


While cutting wires in the course of certain 
dismantling operations on a plant bought by 
the defendant, plaintiff’s clothes were set 
aire by an electrical arc and he sustained 
serious burns for which he sued. Plaintiff 
was an employee of the Emerson-Comstock 
Company, Inc., which had contracted with 
the defendant American Bridge Company 
to dismantle the electrical equipment in the 
building which American Bridge had pur- 
chased from Tubular Alloy Steel Corpo- 
ration. One Hagberg had charge of the 
dismantling work for Comstock and plaintiff 
was under his direction and control. Hag- 


berg testified that a day or two after the 
work started he had a conversation with 
defendants’ supervisory employees in which 
it was agreed that the electrical current 
would be turned on at 8:00 a. m. and off at 
3:50 p. m., and that any lines which were 
tested after 8:00 a. m. and found dead could 
be assumed by Comstock to be dead lines. 
Plaintiff was not present during this conver- 
sation but the information was conveyed to 
him by Hagberg. One morning shortly 
after 8 a. m. plaintiff was up on the runway 
about thirty feet above the floor of the fur- 
nace building and was given orders to test 
all wires and cut those which were dead. 
All the wires were tested by plaintiff and 
found to be dead. Plaintiff cut three of the 
smaller wires and then sat on a structural 
beam with his feet braced against one of 
the feeder cables which he intended to cut 
next. There was a sudden flash of fire which 
seemed to come from the cable his feet were 
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on and he sustained the injuries for which 
he seeks recovery in this suit. The court, 
on appeal from a judgment in favor of plain- 
tiff, overruled defendants’ contention that 
the evidence relating to the agreement to 
energize the wires only at certain times was 
inadmissible. 


“At the time plaintiff offered the alleged 
erroneous testimony, it was objected to on 
the ground that it had not been shown that 
Flamme (employee of Tubular) had any au- 
thority to make the agreement relied upon. 
It was admitted subject to plaintiff's promise 
to show such authority. As already noted, 
it was shown that American Bridge, Tubu- 
lar and Comstock were all interested and 
engaged in the dismantling operations, Ameri- 
can Bridge was represented by Crawford, 
Tubular by Flamme, and Comstock by Hag- 
berg. All three of these concerns either 
participated in the supervision of the dis- 
mantling job or had the authority to so do. 
About the time the work was to start these 
three representatives met and the conver- 
sation complained of took place. We think 
there is little, if any, doubt but that they 
were acting within the scope of their em- 
ployment. It may be they had no express 
authority to enter into such an arrangement, 
but it seems quite plain that they had im- 
plied authority to make such plans or agree- 
ments as might reasonably be necessary to 
a performance of the job with which they 
were confronted . To hold that employees of 
Comstock, including the plaintiff who had 
been advised of this arrangement, could not 
rely thereon would indeed constitute a harsh 
and unreasonable rule. We suppose if this 
arrangement had been reduced to writing or 
printing and distributed to the employees 
there would be no question about its admis- 
sion. We see no reason why plaintiff should 
not be entitled to its benefit from the mere 
fact that it was communicated to him orally. 
Admittedly, the question as to whether the 
arrangement was made was testified to only 
by one witness and hangs upon a rather 
slender thread, but that does not affect its 
admissibility.” The Court further held that 
there was no error in refusal to direct a 
verdict for the defendants. All else on the 
appeal concerned questions of fact, which 
were all properly submitted to the jury. 
Judgment for plaintiff affirmed.—Cole v. 
American Bridge Company et al., appel- 


peals, Seventh Circuit. December 13, 1945, 
13 CCH NEGLIGENCE CASEs 242, 
Harlan L. Hockbert, 208 S. La Salle St., Chi- 


cago, Ill., Glenn D. Peters, Hammond, Ind., for 
defendants, appellants. 


T. P, Galvin, F. J. Galvin, Edmund Leeney, 
Hammond, Ind., for plaintiff, appellee. 


“BATTLE ROYAL” IN STREETCAR 





(MISSOURI) 


e Passenger assaulted by fellow 
passenger 
Argument brewing, motorman’s 
knowledge 
“Utmost care” 


Accused of smoking by a fellow passenger, 
Charles Case stalked up to the motorman, 
demanding to know if he had seen him 
smoking. The motorman assured Case that 
he had not seen him smoking, but that an- 
other passenger had registered such a com- 
plaint against Case. Case then turned around 
and cursed the unidentified fellow passenger, 
haranguing that he would make him mind 
his own business or would make him be- 
have. By that time the trouble shooter 
rushed up, hollering something, words were 
exchanged, and the man of mystery leveled 
his first blow at Case. 


The witness testified: “Well, did anybody 
make an effort to stop this colored man from 
beating on the white man? A. Nobody but 
me. I went up there. He was hitting the 
man. So I went up and told him to stop. 
I went up and told him, I said, ‘You ought 
not—,’ I said, ‘You ought not to beat on the 
man like that.’ He told me to get the hell 
out of the way, which I did. The witness 
stated that it seemed to him that the col- 
ored man was pounding on the white man 
so fast it might have been six or seven blows, 
or eight; that he was pounding on him pretty 
fast and hard.” At no time did the witness 
see the motorman interfere in the alterca- 
tion or rebuke the assailant. The beating 
thus administered to Case resulted in his 
death on the floor of the streetcar. 


Defendant argued that the conduct of the 
assailant before he was cursed by Case was 
not such as to warn the motorman that the 
fellow passenger intended to strike Case; 
that the striking of Case was sudden and 
unexpected and could not have been antici- 


lants. United States Circuit Court of Ap- pated by the motorman until the insulting 
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name was directed to the unidentified pas- 
senger; and that the motorman was under 
no duty to anticipate that one passenger 
would violate the law and strike another. 
“A public carrier of passengers for hire is 
bound to use the utmost practicable care, 
not only to safely transport its passengers, 
but to protect them in transit from violence 
and insults... . A failure to do so will ren- 
der the carrier liable for any damages nat- 
urally and directly resulting therefrom. ... 
However, where there is no opportunity to 
discover the peril of the passenger, and no 
time and opportunity thereafter to avoid or 
prevent the injury, such as in the case of a 
sudden, unexpected and unforeseeable as- 
sault upon a passenger by a fellow passen- 
ger, the carrier cannot be held liable because 
not even the ‘utmost care’ could prevent 
such an assault. To hold a carrier liable 
under such circumstances would be equiva- 
lent to holding it to be an insurer of the 
safety of its passengers, which would be 
unreasonable. . . . It is, nevertheless, liable 
for negligence which results in a passenger’s 
injury, and it is under a duty to exercise 
the ‘highest degree of care,’ to prevent and 
avoid injury to its passengers, ... He should 
not wait for an overt act of violence to take 
place before intervening where a passenger’s 
conduct is such as to reasonably warrant the 
interference that annoyance or injury to oth- 
ers may result if he does not intervene.” 


The conductor is not an official peace officer, 
but it is his bounden duty to preserve the 
peace on his car and prevent insult and in- 
jury to his passengers. Did he perform his 
police duties in the instant action? The po- 
tentially dangerous quarrel extended over 
a period of several minutes during which 
time the car covered a distance of four blocks 
and stopped at three or four intersecting 
streets to discharge passengers. The jury 
could find that, by the exercise of the highest 
degree of care, defendant’s motorman could 
have reasonably anticipated from the con- 
tinuation of the argument, the determined 
attitude of the unknown quantity, and the 
temper of both antagonists, that if the quarrel 
were not stopped, it would lead ultimately to a 
serious “battle royal.” He had knowledge of 
the quarrel in sufficient time before the actual 
assault took place to have intervened and 
Prevented the assault. But he did nothing 
and said nothing to stop the quarrel. Nor 
did he act to prevent Mr. X from continuing 


to strike additional blows, the effects of 
which caused Case to slump over the turn- 
stile. 

Said the Court: “It will be recalled that the 
motorman himself testified that when the 
colored man first complained of the white 
man smoking, he looked in the mirror and 
didn’t see anybody smoking, but, neverthe- 
less, he delegated his authority, as the per- 
son in charge of the car, to the colored man 
to tell the white man that he (the motor- 
man) said to stop smoking. This action by 
the motorman could have had no other effect 
than to intensify the bad feeling between the 
participants in the quarrel. Furthermore, 
the motorman stated that the reason he 
didn’t go back to make an investigation was: 
‘I was pretty busy handling the car and I 
thought that if I went back there and no- 
body was smoking, why I would probably 
interfere with somebody, see, or maybe get 
into an argument or something.’ The jury 
could properly believe from such evidence 
that the defendant’s servant chose for his 
own reasons to refrain from taking reason- 
able precautions to prevent the quarrel from 
becoming more heated, and that proper steps 
at that time by the motorman might have 
prevented the injury and death of plaintiff's 
husband.” There was ample evidence to 
warrant submission of the motorman’s neg- 
ligence to the jury. Judgment for plaintiff 
was affirmed.—Case v. St. Louis Public 
Service Company, defendant, appellant. St. 
Louis Court of Appeals, Missouri. Filed 
February 19, 1946. 13 CCH NEGLIGENCE 
CAsEs 197. 


Henry C. Stoll, 1202 International Office Bldg., 
722 Chestnut St., Orville Richardson, 407 N. 8th 
St., St. Louis, Mo., for plaintiff, respondent. 


Carpenter & Cleary, 7 N. 7th St., Frank X,. 
Cleary, 601-4 Buder Bldg., St. Louis, Mo., for 
defendant, appellant. 


CHRISTMAS DAY TELEGRAM 
FAILS TO ARRIVE 


(GEORGIA) 
e@ Telegraph company’s liability 
Failure to deliver telegram 
Punitive damages 


“Leave here three P. M. Should arrive 
there late tonight”, read the Christmas-day 
telegram that the plaintiff sent to his wife. 
The message was filed at the office of the 
telegraph company in Birmingham, Ala- 
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bama, at about 12 o’clock, noon, on Decem- 
ber 25, and arrived in Lawrenceville, Georgia 
approximately 22 minutes later, in the hands 
of the defendant’s agent in Lawrenceville. 
However, the telegram was never delivered 
to the plaintiff's wife in Lawrenceville. Plain- 
tiff sued for nominal damages [the forty- 
seven cents that he had paid for sending the 
telegram], and for statutory and punitive 
damages, for the non-delivery of the tele- 
gram. The trial court sustained the demurrer 
of the defendant to the claim for nominal 
and statutory damages, but allowed the case 
to go to the jury on the theory of punitive 
damages. The jury returned a verdict for 
the plaintiff for $250. To sustain this judg- 
ment on appeal, the plaintiff relied upon de- 
fendant’s failure on five other occasions to 
deliver telegrams that he had sent to his 
wife, as circumstances of aggravation to 
justify the award of punitive damages. The 
Georgia Court of Appeals reversed the judg- 
ment. 


“The fact that upon five other occasions de- 
fendant’s agent in the City of Lawrenceville 
had failed to make prompt delivery, or to 
make delivery at all, of certain telegrams 
addressed to petitioner or members of his 
family, and to which defendant demurred, 
under the allegations as made, had no rela- 
tion to the transaction upon which petitioner 
is suing. The plaintiff is not seeking in this 
suit to recover damages for any failure on 
the part of defendant to make delivery of 
telegrams other than that failure to deliver 
the telegram posted by petitioner in Bir- 
mingham, Alabama, on December 25, 1943. 
There was no occasion, therefore, to include 
these past failures of the defendant to make 
delivery of telegrams. ... Whether this trans- 
action be governed by the Federal rule or 
by the Georgia rule defendant’s special de- 
murrer to the allegations seeking punitive 
damages was good and the court erred in 
overruling it. While the plaintiff alleges that 
defendant’s failure to make delivery of the 
telegram was the result of wilful misconduct, 
malice, fraud, or oppression, or that entire 
want of care as to raise the presumption of 
a conscious indifference to the consequences, 
the petition contains no such facts as will 
support this conclusion. At most the peti- 
tion only shows the defendant to have been 
guilty of gross negligence and neither the 
Federal nor the Georgia rule will hold a de- 
fendant telegraph company liable for puni- 


tive damages for gross negligence in making 
delivery of telegrams.” The fact that the 
defendant company failed to reply to the 
letter of complaint sent to it by the plaintiff, 
did not ratify the failure of defendant's agent 
to make delivery of the telegram, so as to 
“raise the presumption of conscious indif- 
ference of the consequences in its failure to 
deliver the telegram, and the court erred in 
its failure to sustain defendant’s special de- 
murrer to this allegation.” Judgment re- 
versed.—Western Union Telegraph Co. y., 


Nix. Georgia Court of Appeals. October 
4, 1945. Rehearing denied November 21, 
1945. 13 CCH NEGLIGENCE CASEs 226, 


Heyman, Howell & Heyman, Atlanta, Ga., Mar- 
vin A. Allison, Hope D. Stark, Lawrenceville, 
Ga., for defendant. 


R. F. Duncan, W. L. Nix, Lawrenceville, Ga., 
for plaintiff. 


FALLING WINDOW PANE 
FELLS PEDESTRIAN 


(TEXAS) 


© Loose in frame 
Cause of fall 
Circumstantial proof 


At the precise moment that Charlcie Martin 
passed beneath one of the windows in de- 
fendant’s foundry building, Albert LeDay, 
standing in the cab of his crane, opened the 
window. As the window swung out over the 
walk, a pane of glass fell from the frame 
and struck Charlcie on the head, as a result 
of which she sustained a brain concussion. 
Defendant’s steel foundry building ran the 
entire length of the block and was well over 
40 feet high. Two rows of windows were in 
the wall on the side of the building facing 
the street, the upper row of windows being 
20 feet or more above the surface of the 
walk. These upper windows were opened 
from time to time. When opened, the lower 
half extended out over the surface of the 
walk. The foundry equipment included two 
cranes of considerable size and weight. These 
cranes ran on tracks extending the entire 
length of the building. The tracks were 30 
or 40 feet apart and were placed well above 
the ground so that the operator, when in the 
cab, was approximately on a level with the 
top of the upper row of windows. The pane 
of glass which struck Charlcie Martin was 
14 by 19 inches in size, about % inch thick, 
and had wire in it. This pane would ordi- 
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narily have been held in place in the window 
frame by six wire pins and by putty. A wit- 
ness described these pins and how they were 
held in the frame as follows: “There are six 
wire clips, steel wire clips; we call them 
clips; they are some crooked little wires; 
there is a hole in the sash; you stick one 
point in the sash and the other goes against 
the glass. There are six of them holding 
each pane.” It appeared from the testimony 
of this witness that this pane would fall 
when the window was opened if it was loose, 
but that “if a window pane is to fall out, the 
putty has to come loose first.” Four of 
these glass panes, fitted into a frame, con- 
stituted the window, and only one of the 
panes fell from the window in the instant 
case. This window was opened by pulling 
onachain attached to the top of the window 
frame and hanging inside the building. As 
it opened, the window pivoted at its center; 
the top part swung back into the building 
and the lower part swung out over the 
sidewalk. By fastening the chain to a hook 
the window was held open, and in this man- 
ner LeDay opened and locked in place the 
window in question. 


Charlcie Martin alleged that defendant’s 
negligence consisted of allowing the heavy 
glass windows to become loose in the frames; 
of allowing pressure from workmen or tools 
or other materials within the building to 
push or strike the windows, thus knocking 
the pane in question out of its frame on to 
the sidewalk; and in failing to keep the 
heavy glass window panes securely fastened 
and attached to the frames. In response to 
various special issues, the jury found that 
defendant allowed the window pane to be- 
come loose in its frame to such an extent 
that it could fall therefrom, which negli- 
gence was the proximate cause of Charlcie 
Martin’s injuries; that defendant failed to 
keep the window pane securely fastened and 
attached to the frame so as to prevent it 
from falling out; and that plaintiff’s injuries 
= not the result of an unavoidable acci- 
ent. 


Defendant sought reversal on the ground 
that plaintiff's allegations were specific, not 
general, and, therefore, the res ipsa loquitur 
doctrine was not applicable; that plaintiffs 
are charged with the burden of proving what 
caused the pane of glass to fall, which they 
failed to do. Said the Court: “It has been 
broadly stated that the doctrine of res ipsa 


loquitur will not be applied under specific 
allegations of negligence, and perhaps the 
allegations of negligence before us are to 
be regarded as specific instead of general. 
Nevertheless, plaintiffs could prove their al- 
legations of negligence by circumstantial 
evidence; and it is believed that the record 
contains adequate circumstantial proof of 
defendant’s alleged negligence. . . .” 


What was this circumstantial proof that led 
the court to affirm the judgment for Charlcie 
Martin? “There is ample evidence that the 
operation of the foundry produced a great 
deal of vibration. This was especially no- 
ticeable when the cranes were carrying the 
heavy loads of metal for which they were 
maintained. Along the Crockett Street wall 
in which these windows were let there were 
boxes evidently used to form castings. These 
were filled with sand, and sand was delivered 
in large metal containers to these boxes by 
the cranes. These metal containers were 
emptied by tilting, and were then hammered 
against the wall itself. Vibration incident to 
these and other normal foundry operations 
would necessarily tend to loosen the pane in 
the window frame”. In addition, the court 
was of the opinion that the manner in which 
this single pane of glass fell from the frame 
suggested that improper installation might 
have contributed to its being loose. The 
pane had been in the window for about 17 
years before Charlcie Martin was injured, 
and accordingly, defendant had an oppor- 
tunity to know the condition of the pane 
before it fell from the window. It seemed 
wholly improbable to the court that this 
pane would ever have become loose and have 
fallen when the window was opened unless 
defendant had failed to use care to see that 
it was tight in its frame. Engeman’s evi- 
dence as to inspection was general. He said 
that he had inspected the particular window 
along with the others, but that he did not 
recall when the last inspection had been 
made. He testified that the inspection “will 
average about probably, we will say, four 
times a year or oftener. Sometimes every 
two months.” He further stated that it was 
easy to find out whether the windows were 
properly fastened because “if a window pane 
is to fall out, the putty had to come loose 
first; so I could fix it.” 


The jury could conclude that inspections 
were irregular and followed no ordinary rou- 
tine. This did not indicate an exercise of 
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foresight and care on the part of defendant. 
There was also evidence from which it could 
be inferred that the inspections were casual. 
Plaintiffs made out a prima facie case, and 
the jury could believe that defendant was 
negligent in failing to see that the pane was 
tight in its frame. Defendant also assigned 
error to the action of the trial court in over- 
ruling its objection to the submission of 
the issue of damages, namely, that it did 
not exclude from the jury’s consideration 
physical pain due to a pre-existing disturb- 
ance of the pituitary gland. This evidence, 
ruled the court, indicated nothing more than 
that Charlcie Martin was apt to suffer greater 
injury from concussion than one with an 
entirely normal pituitary gland. Judgment 
of the trial court for Charlcie Martin and 
her husband was affrmed.—Beaumont Iron 
Works Company, appellant v. Martin et ux., 
appellees. Texas Court of Civil Appeals, 
Ninth Supreme Judicial District, Beaumont. 
Filed October 5, 1945. 13 CCH NEGLIGENCE 
Cases 252. 

Marcus, Carrington & Weller, Goodhue Bidg., 
Beaumont, Tex., for appellant. 


C. E. Pool, American Nat. Bank Bldg., Beau- 
mont, Tex., for appellees, 


HOGS POISONED EATING BRAN 
CONTAINING ARSENIC 


(TEXAS) 


e@ Venue 
Plea of privilege 
Implied warranty 


When his hogs died from eating bran which 
contained arsenic, the plaintiff sued the 
manufacturer, the jobber, and the retailer to 
recover damages for the loss of the hogs. 
The manufacturer, International Milling Com- 
pany, filed a plea of privilege, claiming that 
it could not be sued in the county where suit 
was filed, but that it must be sued in the 
county of its residence. Section 4 of Article 
1995, R. C. S., requires that a plaintiff, who 
seeks to obtain benefit of the exception in 
the Texas venue statute permitting suit in 
any county where one of the defendants re- 
sides, must allege and prove a joint cause 
of action against resident and nonresident 
defendants, or a cause of action against resi- 
dent defendant so intimately connected with 
the cause of action against the nonresident 
defendant that the two may be joined under 


the rule intended to avoid multiplicity of 
suits; and proof that the suit is of such a 
nature is supplied by the plaintiff's petition, 
The court overruled the plea of privilege, 
and this holding was affirmed on review. 


“Appellant contends that plaintiff's pleading 
is insufficient in that it does not allege a joint 
cause of action against V. E. McLeod, the 
resident defendant, and the International 
Milling Company. The plaintiff alleges that 
his hogs were poisoned by eating wheat 
bran that contained arsenic; that the Inter- 
national Milling Company manufactured said 
wheat bran and labeled the same showing 
it to be wheat bran free from poison and 
that he bought said wheat bran from V. E. 
McLeod, the resident defendant, who is a 
retail feed dealer. If the International Mill- 
ing Company did, as alleged by the plaintiff, 
manufacture and sack the said bran and 
label it as being free from poison and put it 
on the market to be used for livestock feed, 
it certainly warranted said bran to be fit 
for livestock consumption. When V. E. Mc- 
Leod sold the same to the plaintiff he also 
impliedly warranted it to be fit to be fed to 
livestock. While the plaintiff did not use 
the exact word ‘warrant’ in his petition, he 
nevertheless set out facts sufficient to show 
that the defendants did warrant the fitness 
of the bran in question, and in his prayer 
he prayed for judgment against all of the 
defendants jointly and severally and thereby 
alleged a joint cause of action against Mc- 
Leod and the International Milling Com- 
pany. This is especially so under our more 
liberal mode of pleading since the adoption 
of the new rules of civil procedure, in that 
pleadings should be construed so that they 
will best serve the ends of justice of all the 
parties. Appellee, at least, plead a cause of 
action against McLeod so intimately con- 
nected with the cause of action plead against 
the International Milling Company that the 
two may be joined under the rule intended 
to avoid multiplicity of suits.” Judgment of 
the trial court, overruling the defendant's 
plea, was affirmed.—International Milling 
Company, appellant v. Jernigan. Texas Court 
of Civil Appeals, Tenth Supreme Judicial 
District, Waco. December 27, 1945. 13 CCH 
NEGLIGENCE CASEs 224. 

Turner, Rodgers & Winn, Dallas, Tex., for 
appellant. 

Bowlen Bond, Teague, Tex., for appellee. 
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HOW LONG HAD THE STICKY 
BLACK SUBSTANCE BEEN ON 
THE FLOOR? 


(MASSACHUSETTS) 
e Customer slipping on foreign 
substance 
Colored black on top, brown on 
bottom 
Inferences 





The fact that the sticky substance on the 
foor of defendant’s store was black on the 
top and brown on the bottom did not permit an 
inference that its original color was brown 
and that it had turned black, nor did it sup- 
port the inference that the substance had 
been present on the floor a sufficient length 
of time to have been discovered and re- 
moved by the storekeeper. The problem 
arose when plaintiff made a purchase in de- 
fendant’s store and headed for a side door 
exit. As she started to ascend the ramp con- 
necting the floor of the rear of the store with 
the floor of the front of the store, her foot 
slipped. After she fell she noticed “some 
black stuff”, about the size of her hand, a 
quarter of an inch thick, black on top and 
brown on the bottom, at the point where she 
fell. She customarily went to this store 
two or three times a week and had noticed 
the presence of this substance on the floor 
for some two months. Ulian, an engineer 
and photographer, testified for plaintiff and 
described the substance as “black spots 
ranging in size from about six inches long 
and two inches wide and one-sixteenth of an 
inch in thickness, varying sizes from that 
maximum down to small circles about the 
size of a dollar or half dollar in circumfer- 
ence.” He stated that it was “dark brown 
on top . . . almost black.” 


“The evidence was admissible, if for no other 
purpose, to identify the substance upon which 
plaintiff fell, which was a matter for the jury 
to determine . .. and it did not cease to be 
competent because the judge later instructed 
the jury that they might consider this evi- 
dence in determining whether the substance 
had been on the floor long enough to have 
been discovered and removed. There was 
error, however, in the charge.” After leav- 
ing it to the jury to say whether the sub- 
stance had been on the floor since Christmas 
time, the judge also instructed the jury that 
itcould consider the evidence concerning the 


color on the top and bottom of the sub- 
stance in determining whether it had been 
on the floor a sufficient length of time to 
have been discovered and removed. “We are 
of the opinion that the evidence referred to 
does not permit such an inference. As the 
nature of the substance is not disclosed, no 
such conclusion might be drawn from the 
fact that it was black on top and brown on 
the bottom. It cannot be inferred that the 
color of the unknown substance was orig- 
inally brown and had turned black, or vice 
versa. And if it had, there is nothing from 
which to draw a deduction as to the length 
of time required for the process. The sub- 
stance would seem to have been homogenous 
and uniformly sticky throughout, and there 
was no encrusting or hardening of the sur- 
face.” Defendant’s exceptions to the verdict 
for plaintiff were sustained.—DiAngelo v. 
United Markets Inc. Massachusetts Supreme 
Judicial Court. Suffolk. February 1, 1946. 
13 CCH NEGLIGENCE CAsEs 208. 


H. L. Barrett, for plaintiff. 
W. F. Henneberry, for defendant. 


LANDLORD WAIVES COVENANT 
AGAINST SUB-LETTING 


(TENNESSEE) 
e Landlord and tenant 
Sub-tenant injured 
Defective porch banister 





Though the lease contain a covenant against 
sub-letting, the landlord, by his knowledge 
of a sub-letting and an acquiescence in it, 
may waive the lease provision. Here, one 
of the sub-tenants of the garage apartments 
owned by the defendant fell to the sidewalk 
when the banister gave way as he rested his 
elbow upon it. The trial court directed a 
verdict for the defendant owner, on the 
ground that the terms of the lease forbid 
sub-letting. On appeal this was reversed, 
the reviewing court holding that the land- 
lord had waived the provision of the lease. 
“We think the learned trial judge was in 
error in sustaining defendant’s motion to 
dismiss the plaintiff’s suit on the ground 
(1) that neither the landlord nor his agent 
had notice that the garage apartments were 
being occupied by sub-tenants contrary to 
the terms of the lease, and (2) that ‘there 
was no waiver of the terms of the lease on the 
part of the landlord, to the effect that 
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the premises would not be sub-let without 
the written consent of the landlord.’ The 
trial court in determining the question of 
liability construed the terms of the lease 
contract most strongly against the plaintiff 
and in favor of the owner. Both the Court 
of Appeals and the trial court failed to ob- 
serve the general rule that covenants against 
sub-letting are strictly construed against 
the lessor. In 32 Am. Jur., Landlord and 
Tenant, Sec. 397, it is said, “They are con- 
strued with the utmost jealousy, and very 
easy modes have always been countenanced 
for defeating them.’ We think the trial 
court correctly held that the restriction in 
the lease against sub-letting could not be 
changed or modified by proof of a parol 
agreement. Parol evidence of such under- 
standing, however, would be competent 
upon the question of waiver. .. . Now in the 
instant case it is shown by credible evidence 
that Cornelius, who was employed by the 
agents of the defendant, knew that the 
apartments had been subleased to tenants; 
the janitor, who was on the premises con- 
tinuously and who was the servant of the 
defendant, knew of the sub-letting prior to 
1942 and thereafter. While it is doubtless 
true that he had no authority to contract 
with anyone about sub-letting, yet his 
knowledge of the fact that the apartments 
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were being occupied must be imputed to 
the landlord. Moreover, it is shown, and 
not denied, that following the injury to 
plaintiff the defendant continued to lease 
the premises with full knowledge of the fact 
that the garage apartments had been occu- 
pied and would, under the new lease, be 
occupied by the same sub-tenants. Instead 
of claiming a forfeiture when Sam Woods 
was injured on the ground of breach of 
covenant in the lease, the defendant entered 
into a new lease with the knowledge that 
Will Williams was then a sub-tenant of 
the lessee. There is no evidence that the 
landlord objected to his remaining as sub- 
tenant under the new lease.” Had the 
repairmen and agents of the landlord exer- 
cised only a little care, they could have 
discovered the defective banister. Thus 
defendant had constructive notice of its 
condition. The judgment of the lower court 
for the defendant was reversed, and the 
case remanded for a new trial.—Woods v. 
Forest Hill Cemetery, Inc. Tennessee Su- 
preme Court. Filed March 2, 1946. 13 CCH 
NEGLIGENCE CASES 230. 

T. L. Campbell, 
Tenn., for plaintiff. 


Albert F. Johns, W. P. Armstrong, Memphis, 
Tenn., for defendant. 
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“There is no doubt that in this day and time no lawyer can be safe and no judge 
sound unless he has the inclination and the industry to search the books, and the 
learning and capacity to understand and apply what he finds in the books; but 
there is such a thing as placing the nose so far into the books as not to see what it 
is of which the books are made. The common law is not made by the books, but 
the common law makes the books. There is coming more and more to be under- 
stood, as the study of law deepens, that the common law is not made by decisions, 
although reflected, or in a sense authenticated, thereby; but that the common law 
has its real foundations in those standards of right and justice which have been 
fixed in the reasonable, well-established, and generally observed customs and 
usages of all the people of the state. It is the duty of the court to know these 
universal state-wide customs and to declare the common law in accord there- 
with. When the court declares otherwise, it no more states the common law 
than it would state the statutory law in mistakenly recognizing an unconstitutional 
statute, and it would be only a mistaken declaration, not the law of the land.”— 
Griffith, J., in Interstate Co. v. July (1930), 156 Miss., 199, 204. 
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